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PREFACE 



The first Edition of this Pamphlet was published in the 
autumn of the jear 1852, without the name of the 
Author, and is now out of print. 

A Commission under the Great Seal was issued on 
the 13th December, 1861, directed to the Right Hon- 
orable Sir John RomiUy, the Right Honorable Lord 
Justice Blackburne, the Right Honorable Chief Justice 
Monahan, the Right Honorable A. Brewster, the Right 
Honorable J. Napier, yice-Chancellor Wood, Mr. Jus- 
tice Willes, Baron Hughes, Sir W. Atherton, the Right 
Honorable T. O'Hagan, Sir Roundell Palmer, James A. 
Lawson, Esq., Sir Hugh M'Calmont Cairns,, George 
Markham Gifford, Esq., Robert Bayly FoUett, Esq., and 
R. J. T. Orpen, Esq., authorising and appointing them 
** or any six or more of them to make a diligent and full 
*' inquiry into and to report upon the following matters, 
** with a view to reduce costs to suitors and the expen- 
*' diture of the public money, and to assimilate, so far 
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^' as may be practicable, the administration of justice 
" in England and Ireland: — 

'^ 1. The constitution, establishment, practice, pro- 
" cedure, and fees of the superior Courts of Common 
" Law in Ireland. 

*' 2. The differences between the constitution and 
" the forms of practice, procedure and fees of the Courts 
" of Chancery of England and of Ireland." 

As some of the matters upon which the Commis- 
sioners haye to enquire and report, were considered in 
the first Edition of this Pamphlet, it has been reprinted, 
and observations upon. the Court of Chancery (Ire- 
land) Regulation Act, 1850, together with references 
to statutes passed since 1852, bearing on the questions 
considered, haye been added. 

Merrion-Square, 

Aprililth, 1863. 
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** There will be a world more wiglomeration about it.** — Bleak Houte, 

Law Reform has at length made progress. The Copy- 
hold Enfranchisement Act; the Common Law Pro- 
cedure Act ; the Masters in Chancery Abolition Act ; 
the Chancery Practice Amendment Act ; together with 
other legal measures of less importance, have received 
the sanction of the legislature. 

It is necessary, however, that the public should not 
be under the delusion, that those measures, — which 
were hurried through Parliament at the close of the 
last Session,* without due deliberation, — have solved 
the problem of Law Reform, or afforded to suitors the 
relief to which they are justly entitled. 

The object of the present observations is to call 
attention to the Common Law Procedure Act, and the 
Report upon which it has been founded ; to the Chan- 
cery Acts, and the Report upon which they have been 
founded ; and to an equally important subject, the law 
which relates to the transfer of land. 

* Session of 1852. 

B 
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The Common Law Procedure Act* has been framed 
in pursuance of several of the recommendations con- 
tained in the First Report of the Commissioners 
appointed by the Crown to inquire and ascertain, 
'* whether any alterations and amendments can be 
made, for the better administration of justice in the 
process, practice, and system of pleading in the supe- 
rior Courts of Common Law at Westminster." 

In that Report, which bears date the 30th of June, 
1851, there is the following statement: — "We now 
arrive at that part of our duty which is by far the 
most di£Scult and anxious, the consideration of the 
subject of Pleading; upon which we regret to say 
that we have not found the uniformity of opinion 
which we could have desired among those to whom we 
submitted the suggestions we thought it right to circu- 
late for consideration." It is much to be regretted that 
neither the suggestions thus circulated for consideration, 
nor the opinions entertained by the persons to whom 
they were submitted, have been printed in the Appendix 
to the Report. No witness appears to have been 
examined on the subject of Pleading, or if examined 
the evidence has not been given. 

The Commissioners then state as follows : — " Before 
we proceed to consider the different views entertained 
on this subject, and to state the alterations which we 
deem necessary, it will be convenient that we should 
shortly state what is meant by the pleadings in an 

• 15 & 16 Vict., c 76. The Common Law Piooeduro Act for Ireland, 
^6 & 17 Vict., c. 113, was passed on the 28th of August, 1868. The first 
edition of this Pamphlet was published in 1852. 
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action at law. They are written statements made by 
the plaintiff and defendant of their respective grounds 
of action and defence. The object is to ascertain what 
are the matters really in controversy between the par- 
ties, so as to avoid all discussion and inquiry on those 
which are not so, thus simplifying the matter for the 
decision of the judge or jury, and saving the parties 
unnecessary expense and trouble.*' 

The Report then shortly explains the present system 
of pleading, and after such explanation proceeds thus : 
— " Such is the groundwork of the present English 
system of pleading. It is obvious that there are many 
advantages in it; the parties are not taken by surprise; 
they know precisely what is in dispute, and the expense 
is saved which would otherwise be incurred in coming 
prepared to prove matters not intended to be con- 
troverted. Moreover, as, by the law of England, 
questions of fact are determined by a jury, and ques- 
tions of law by the Court, it is essential, as far as 
possible, to keep those questions distinct, so that each 
may be referred to the proper tribunal. Such are the 
results effected by pleading, which, thus explained, 
appears not only not open to objection, but entitled to 
great admiration and praise for its simplicity and use- 
fulness. This, however, is the bright side of the ques- 
tion, and it cannot be denied that on a system so simple 
and sound in principle, defects and abuses have been 
engrafted, which have gone far to destroy its utility. 
This has arisen in great measure from an over anxiety 
to ensure exact precision and certainty, and from the 
rigorous character of the »rules introduced for the 

attainment of these objects. Some degree of strictness, 

B 2 
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no doubt, IS necessary. The fraudulent litigant must 
be made to be clear ; he must be prevented from being 
ambiguous and tricky ; he must be brought to a ques- 
tion, and not allowed to mix up a variety of statements, 
from which no one can ascertain the case upon which 
he relies, either in point of law or of fact. But, unhap- 
pily, the rules framed to prevent these mischiefs have 
been abused, and they, and certain arbitrary regulations 
and forms, have caused the existence of those objections 
to the practice of special pleading which we thoroughly 
feel/' 

The Commissioners then refer to the report of the 
former Common Law Commissioners, who recom- 
mended the application of a homoeopathic remedy, 
and that pleadings should be rendered more special 
than they theretofore had been; and the present 
Commissioners, having impliedly expressed their con- 
currence in the viewa of their predecessors, proceed 
(before ** they address themselves particularly to the 
defects complained of, and the remedies which they 
propose,") to dispose of the suggestions for Reform, 
which it appears have been made to them by persons 
whose names have not been communicated to the 
public. The Report states, that ^^ some persons, 
irritated by the mischiefs which have followed from 
the abuse of technical rules, have proposed that parties 
should come into Court without any previous authentic 
information as to the complaint or answer. Prom this 
we wholly dissent." It would have been very desirable 
that the Report had stated who were the " some 
persons" referred to in the above extract, and that their 
suggestions had been appended to the Report. The 
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course adopted of not stating, in an appendix, the 
evidence on which the Report is founded, is different 
from that pursued by the Chancery Commissioners,* 
and detracts much from the authority of the Report. 
What is meant in the above extract by the term 
^'previous avihentic information as to the complaint 
or answer," does not distinctly appear. If the Com- 
missioners mean that they disapprove of a plan which 
would dispense with all *' pleadings or preparatory 
statements " by the parties to a cause, their opinion is, 
no doubt, correct; but the plan is obscurely adverted 
to, and it might possibly turn out, if the suggestions 
of the '^ some persons*' unknown had been printed in 
the appendix to the Report, that the plan was not so 
extremely absurd as to leave it in doubt whether the 
plaintiff *s action was for an assault and battery, or on 
a bill of exchange. 

The Report then proceeds to advert to another sug- 
gestion in the following terms: — 

^^ Sonne persona^ whose opinions are entitled to 
respect, think that a general notice of the plaintiffs 
claim and of the defendant's defence would answer 
every good purpose; — for instance, the plaintiff's de- 
claration or statement to be thus, — ' the plaintiff 
complains that the defendant did not pay a bill of 
exchange for £50 ; the defendant's plea — the defendant 
says he is not liable on the bill.'" The Commissioners 
express their opinion on that proposal, thus : '* If a 
plaintiff might declare in this way, it would follow 



* Report of the EDglUh Chanoeiy Commissiouers, dated 27t]i Janiuurj, 
1852. 
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that it never would be ascertained b j the pleadings 
whether the plaintiff had a sufficient cause of action 
or not; and such a plea would leave it uncertain 
whether the defendant denied the acceptance of the 
bill or any other of the legal requisites to make him at 
one time liable; or whether, admitting these, the 
defendant meant to set up in defence some additional 
matter by way of answer, as that the bill had been 
fraudulently obtained by him; nor where the whole 
matter in dispute is a question of law, could it ever be 
disposed of as such, but every case would have to be 
brought before a jury before it could be ascertained 
that there was no fact in dispute." After some further 
observations on the latter suggestion, the Report pro- 
ceeds thus, — •** We, therefore^ think that the plaintiff 
should be required to state his title to sue and the 
nature of his cause of action : that the defendant should 
likewise be required to state his ground of defence 
with certainty and precision. This is really the sub- 
stance of pleading, the object of which, as we have 
before stated, is to ascertain the points in controversy, 
with the view of informing the parties themselves, and 
the tribunal which is to decide between them, what are 
the real questions to be disputed." 

The Report then proceeds as follows : — " The merit 
of the antagonistic systems was very fully considered 
by the former Commissioners with reference to the 
question of substituting a more special statement of 
defence in lieu of the general form of defence called 
the general issue. Previously to that commission, in 
the three principal kinds of action, — assumpsit, debt 
on simple contract, and trespass on the case, — it was 
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competent to the defendant to raise ahnost every sort 
of defence under the general issue, which was no more 
than a general denial of his liability, by which no 
information was given to the opposite party of the 
defence intended to be relied on. The Commissioners 
recommended that all defences, except the mere denial 
of the facts, alleged by the plaintiff, should be pleaded 
specially.^ The present Commissioners, after stating 
the reasons alleged for this alteration, add, ^'The 
former Commissioners had, in tlieir extensive practice, 
largely experienced the working of both the extended 
and the restricted use of pleading, and supported by the 
opinions of the most eminent men in the profession 
decided in favour of the former. In that decision we 
entirely concur." 

The Commissioners then point out several objec- 
tions alleged to the present system, such as the vague- 
ness and uncertainty allowed in some cases ; — the 
fiction permitted in others; — undue length and pro- 
lixity ; — the requirement of unnecessary precision, 
accompanied by certain technical rules, the excessive 
rigour of which often leads to a defeat of justice; — the 
power which a party now has of passing by an objection 
to his antagonist's pleading when the fault first occurs, 
and taking advantage of it afterwards when all the 
expense of the suit has been incurred and the defect 
cannot be remedied ; — and they then proceed to state 
what they consider to be the result of the system ; — 
but before I give the statement from the Report, to 
which I request the particular attention of the reader, 
it will be desirable to advert to the statute of the 3 and 
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4 William IV. c. 42,* which was fonnded on the Report 
of the former Common Law Commissioners. — That act, 
which is entitled an Act " for the further Amendment 
of the Law and the better Advancement of Justice," 
recited, " That it would greatly contribute to the di- 
minishing of expenses in suits in the superior courts of 
common law, if the pleading there were in some respects 
altered, and the questions to be tried by the Jury left 
less at large than they now are, according to the course 
and practice of pleading in several forms of action ; but 
this cannot conveniently be done, otherwise than by 
rules and orders of the king's judges of the said courts, 
from time to time to be made — and doubts may arise as 
to the power of the said judges to make such alterations 
without the authority of Parliament;" and after such 
recital, authority was given to the judges to make rules 
and orders to effect such alterations ; — ^and accordingly, 
in 1834, the new rules of pleading were promulgated, 
carrying out the recommendations of the former Com- 
mon Law Commissioners contained in their Report of 
the year 1833. 

The authority given to the judges by the Act of the 
3 and 4 William IV., c. 42, (which Act was continued 
by the Statute of the 1 and 2 Victoria, c. 100, to make 
(within a limited period) alterations in the forms of 
pleading, — having expired, an Act was passed on the 
31 May, 1850 (13 Victoria, c. 16f), by which it was 
enacted that the judges of the superior courts, or any 

* This Act did not extend to Ireland. 
. t These Acts did not extend to Ireland. 
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eight or more of them, of whom the chiefs of each of 
the said courts should he three, should and might, by 
any rule or order to be from time to time by them 
made within five years after the passing of the said Act, 
make such alterations in the mode of pleading in the 
said courts, &c., &c., as to them might seem expedient, 
but no such rule or order was to have eflFect until three 
months after the same should have been laid before 
both Houses of Parliament.* 

The judges having thus had ample power and author- 
ity to make such alterations in the mode of pleading in 
the superior courts of common law at Westminster, as 
to them might seem eaypedient^ I shall now, in order 
that the public may form an opinion of the probability 
of their obtaining any eflFectual reform in those courts, 
if the matter is left exclusively in the hands of lawyers, 
state from the Report of the present Common Law 
Commissioners (to which statement I have already re- 
quested the attention of my readers) their opinion of 
the system of pleading in the superior courts of law, 
as amended and altered under the authority thus 
given. 

'* The result [i. e., of the system of pleading in 
operation on the 30 June, 1851, being the date of the 
Report] has been that almost all these ancient techni- 
calities have been preserved, and stUl exist The 
Reports abound in instances of objections of tite most 
technical description which have been fatal on special 
demurrer, — a/nd the subtlety and ingenuity of plead' 
ing, are constcmtly exercised in raising points of a 

. * See the Common Law Procedure Act, 15 and 16 Yict c. 76, s. 228. 
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purely formal nature^ more eapedally when it is 
desired to evade a svibstantiol issue i/tifacty 

*^ In short, we niaj say, that the excessive precision 
required is scarcely practicable^ except in pleadings of 
well-known character and daily occurrence, in which 
former generations of suitors having paid costs for 
ttie settlement of the law, the pleadings have become 
easy and intelligible." 

The Report then adverts to the alteration made by 
the judges in the year 1834, in the rules of pleading, 
in pursuance of the recommendation of the former 
Commissioners, by which pleadings were rendered 
much more special than they theretofore had been, 
and it is then stated, that ^* so long as in the three 
principal kinds of actions, viz., assumpsit, debt on 
simple contract, and trespass on the case (which con- 
stitute a very large majority of all the actions which 
are brought), it was competent for the defendant to 
raise almost every defence under the old plea of the 
general issue, the evil was not m,uchfdt^ because the 
necessity of answering the declaration by specially 
pleading the defence, seldom arose ; but when the new 
rules (1834) compelled the use of special pleas in these 
actions, the technical and formal defects of the system 
which previously had existed in some actions only, 
became extended to all, and the inconvenience was 
increased in proportion."* 

This is the system of pleading which, according to 

Notwithstanding the opinion thus expressed, the Commissioners 
recommend *« that all statutory enactments, allowing parties to plead the 
general issue, or other general plea, and give special matter in evidence 
under such gneral plea, be repealed!** In Ireland the course was con- 



COMMON LAW. 11 

the opinion of the present Commissioners, is in its 
essential principles '^ entitled to great admiration and 
praise for its simplicity cmd tLaeful/neas /" 

The public naturally inquire how it has happened 
that such a system has been permitted to continue, 
Tvhen the acts of the 3 and 4 William IV^ c. 42, and 
the 13 Vict., c. 16, had vested ample power in the 
judges to reform the abuses which had grown up. — I 
am unable to answer the inquiry. 

The appendix to the Report, letter A, pages 72 to 
75, contains a summary of the recommendations con- 
tained in the Report, which only suggest alterations in 
the details of the present system. 

It thus appears from the Report, and from the foregoing 
extracts taken therefrom, that the Commissioners have 
assumed that there are but three possible courses open, 
that is to say: — ^First, to adopt the suggestions of ^^some 
persons irritated by the mischiefs which have followed 
from the abuse of technical rules" hereinbefore ad- 
verted to : or, secondly, to adopt the suggestion of the 
other persons unknown, *' whose opinions are entitled 
to respect," also hereinbefore stated from the Report: 
or, thirdly, to perpetuate the present system of plead- 
ing, subject to certain amendments in its details, but 
leaving the essential principles of the system unaltered. 

The Commissioners are no doubt right in expressing 
their disapproval of the first and second suggestions as 
they are stated in the Report. If the first suggestion 

tinned of pleading the general issae in actions of assumpsit debt, on simple 
eontract and trespass on the case np to the passing of the Irish Common 
Law Procedure Act of 1858, and it was competent for the defendant to 
nuse almost every defence imder the plea. The system^ worked welL 
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was adopted, the defendant voold hare no infermatioa 
whatever of the plaintiff's cause of snit, and the plain- 
tiff would he left in equal ignorance of the defence 
intended to be set up. According to the second sug- 
gestion, imperfect information woald be given to the 
defendant of the plaintiff's canse of snit, and no infor- 
mation would be afforded to the plaintiff of the defence 
intended to be relied on. 

The Commissioners, therefore, a»»wmvng that no 
other coarse remained open bat to perpetnate the es- 
sential principles of the present sjstem of pleading, 
have recommended the adoption of the latter course^ 
It is very strange, where two other important sngges- 
tions have been under the consideration of the pnbh'c, 
that the Commissioners shonld have passed them over 
without notice ; the more especially, as one has in effect 
received the approval of the public and the sanction of 
the le^sktare, and the other the approval of three very 
learned persons in America, deputed by the legislature 
of the State of New York to consider this very im- 
portant subject 

The first of the above plans is something to the fol- 
lowing effect: — That the declaration or complaint 

at.»nij u — .1^ gjgjg jjjg gnbstance of the action 

ugbt. That forms shonld be pre- 
which would be applicable to the 
inits which could be institated. — 
cnlars should he filed in one of the 
ts, containing a statement of the 
or cause of action, in ordinary 
out repetition, in nmnbered para- 
a manner as to enable a person of 
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common tmderstanding to know what is intended.— « 
That the plaintiffs Bill of Particulars should be served 
along with the notice requiring the defendant to plead. 
— That short forms of defence should also be prepared 
in the nature of pleas of the general issue, and that no 
special plea should be permitted, unless perhaps with 
the consent of the plaintiff and for the purpose of 
raising a question of law to be decided on demurrer. — 
That a Bill of Particulars should be served on the 
plaintiff bj the defendant, stating the ground of 
defence intended to be relied on. — ^That the defendant's 
Bill of Particulars should be framed in the same 
manner as the plaintiff's — ^that is to saj, in ordinary 
language and without repetition, in numbered para- 
graphs, and in such a manner as to enable a person of 
common understanding to know what is intended. — 
Where the plaintiff intends to rely upon new facts in 
reply, he should perhaps be bound to serve a further Bill 
of Particulars. — This is in principle the course of pro- 
ceeding in the County Courts. — ^In those courts, on the 
application of any person desirous to bring a suit 
under the statute, the clerk of the court enters in a 
book, kept for that purpose in his office, a plaint in 
writing, stating the names and the last known places 
of abode of the parties, and the substance of the action 
intended to be brought. By the 27th of the rules 
regulating the practice and proceedings of the County 
Courts,* '* on entering the plaint the plaintiff shall in 

* See copy of those rales in the fifth edition of Mr. Archbold*8 nseliil 
work on the County Courts Acts— page 337 to 371. 
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all cases, if the sum sought to be recovered shall 
exceed forty shillings, deliver at the office of the clerk 
as many copies of a statement of the particulars of 
his demand, or cause of action, as there are defendants, 
and an additional copy to be filed, and all such copies 
shall be sealed with the seal of the Court, and such 
particulars shall he taken to be and treated as part of 
the summons. 

Upon the plaint being entered, a summons, stating 
the substance of the action, issues ; and, by the 37th of 
said rules, " The Clerk shall, in cases where, by these 
rules, particulars are required, annex to the summons 
a copy of the plaintiff's particulars, sealed with the 
seal of the Court" 

The course of practice, and some examples of the 
short mode of stating the cause of action, and the par- 
ticulars of plaintiffs claim, will be found in Mr. Arch- 
hold's work, 5th edition, from page 41 to page 60. 

The defendant may either confess the action in the 
whole or in part, in the manner pointed out in the said 
work, page 61, or, if he does not confess the action, he 
must, if he relies on any of the following grounds of 
defence, that is to say, a set off, infancy, coverture, the 
statute of limitations, bankruptcy, or insolvency, cause 
notice of such intended defence to be given to the 
Clerk of the Court, who gives notice to the plaintiflF.* 
If the defendant relies on any other ground of defence, 
he is not bound to serve any notice thereof. Upon the 
plaintiff appearing at the hearing of the suit, the defen- 
dant is then required to appear to answer the plaint, 



« it 



Archbold," p. 71. 
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and on answer hieing made, the judge is directed to 
proceed in a summary way, without further pleading, 
or formal joinder of issue.* 

The County Courts exercise jurisdiction in all per- 
sonal actions where the debt, damage, or demand shall 
not exceed £50 ; and also in certain other cases,t sub- 
ject to certain exceptions.^ The superior courts have 
concurrent jurisdiction with the County Courts in 
actions on contract for a sum between £20 and £50, 
and in such actions, ex-delicto, as are within the juris- 
diction of the County Court, where the damages to be 
recovered are between £5 and £50. 

What the public want to understand is this ; If the 
suit is instituted in the County Court, the simple and 
inexpensive course above stated may be adopted. If 
the suit is instituted in the superior courts, either where 
those Courts have concurrent jurisdiction, or the Coun- 
ty Court has no jurisdiction, the suitor is to be entan- 
gled in all the technicalities of special pleading. Why 
is a course of proceeding, which has worked so well in 
the County Courts, inapplicable in principle to the 
superior courts of law ? 

The rules regulating the practice and proceedings of 
the County Courts were framed by five of the judges 
of the County Courts, appointed for that purpose, under 
the provisions of 12 and 13 Vic, c. 101, s. 12,|| and 
were signed and approved of by three of the Common 
Law judges, on the 20th May, 1851; and those rules 
having been, under the provisions of that section, laid 

♦ ** Archbold," p. 121. f lb. pp. 4-6. % lb'- pp. 8-9. 

.11 See the 19 and 20 Vict. c. 108. 
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before both Houses of Parliament, and not having been 
dissented from by either House, became at the end of 
six weeks, by virtue of said section, " of the same force 
and effect, as if the same had been enacted by the 
authority of Parliament " 

The course, therefore, of the plaintiff being at liberty 
to state the exact nature of his claim by a Bill of Par- 
ticulars, instead of by a special declaration, has, where 
the cause of suit does not exceed £50, received the 
sanction of the legislature. And it is remarkable, that 
two of the three judges who signed the said rules on 
the 20th of May, 1851, were two of the Common Law 
Commissioners who signed the Report on the 30th of 
June, 1851. It may, no doubt, be right to require in 
the superior courts that the defendant should in every 
case, and not merely in the six cases mentioned in the 
County Courts Act, give notice of his defence ; but 
that is not a matter of principle, it is only a question of 
detail. 

The subject of a general pleading, accompanied by 
a Bill of Particulars, is adverted to in the Report ; but 
is not stated or referred to in relation to the possibility 
of applying the principle to all proceedings, but for the 
purpose of considering whether, in those cases in which 
such course is now permitted in the superior courts of 
law, it should be continued. 

The passage in the Report on that subject is as 
follows : — 

" Instances of uncertainty and vagueness are to be 
found, 1st, in the use of what are called the indebitatus 
counts, by which a party suing another for a debt, 
alleges, in his declaration, that the defendant is indebted 
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to him for goods sold and delivered, or for work and 
labour, or materials furnished, or money lent or paid to 
his use, or on an account stated, without further speci- 
fying the subject matter of the transaction, or the cir- 
cumstances under which the debt arose. No doubt this 
mode of declaring is inconsistent with the theory of 
pleading, and would be insufficient to attain the desired 
objects, were it not that practically the same result 
is effected by the plaintiff being compelled, in such 
cases, to deliver with his declaration the particulars of 
his demand, and to add still more detailed and precise 
particulars, if a judge shall think right to order them. 
By these means a party sued obtains all the necessary 
information as to the plaintiff *s demand ; more especially 
as, in actions for debts, defendants, having generally 
had previous demands made upon them, and bills deli- 
vered, are pretty well aware of what the claim is. 
Practically, this mode of pleading, applied to the more 
simple class of cases, works satisfactorily, and we are not 
disposed to meddle with it 

^* A particular objection, under this head, may be 
raised to the count for money had and received, which 
form of statement may be adopted in very many cases 
where it is untrue in ordinary parlance that any money 
has ever been received to the plaintiff's use. Thus, a 
party having possession of the goods of another (for 
instance, a carrier), demands a sum of money, to which 
he is not entitled, as the condition for delivering them 
to their owner : the owner, in order to obtain his goods, 
pays the money under protest; he is allowed to recover 
it back in this form of proceeding, upon the legal 
intendment that the money was received by the 

c 
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defendant to his (the plaintifTs) use. So where there 
are several claimants of an o£Bce, and the plaintiff is 
really entitled to it, but the defendant has received 
some fees belonging to it, asserting his right to them 
and to the office, the plaintiff maj recover the amount 
of such fees as money had and received to his use. 

^' Here, again, it is obvious that the theory of special 
pleading, as to giving information to the parties, is 
departed from; and we have had 9<yme heaitdtion 
whether we should not recommend the disuse of this 
artificial mode of stating legal implications from the 
facts, in lieu of the facts themselves. But here, as in 
the former case, the right to particulars of the demand 
materially diminishes the objection ; and there exists so 
much difference of opinion on this subject, and so 
strong an indisposition on the part of many members 
of the profession, whose opinions are entitled to great 
weight, to relinquish the present form of pleading in 
cases of this nature, that we have not thought it right 
to propose an alteration." 

The circumstance that in a large class of cases the 
principle of a general pleading, accompanied by a Bill 
of Particulars, is permitted in the superior courts of 
law with very great practical advantage arising from 
the procedure, is a strong argument for the extension 

of the principle. 

It may, no doubt, be contended that although the 
effect of furnishing a Bill of Particulars, would be to 
inform the defendant and plaintiff respectively of the 
cause of suit, and the nature of the defence,— yet that 
another object of the present system is not attained by 
such plan, viz., that the parties should plead until their 
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respective allegations terminate in a single material 
issue, either of law or fact, the decision of which would 
dispose of the case, and that it is right to preserve a 
system framed to develope the precise point in dispute 
upon the record itself, without requiring any action 
on the part of the Court for that purpose. This is all 
very well in theory, — but when in practice, from the 
unskilful application of the rules of pleading, issues of 
law or fact are constantly raised not involving the 
merits of the case, the question which the public and 
the suitors ask, is, whether it is right to perpetuate a 
system which lawyers tell you is in theory the perfec- 
tion of human reason, when in practice it frequently 
produces the greatest injustice? In the vast majority 
of cases the questions to be submitted to the jury 
would be rightly submitted by the judge, without 
developing and presenting on the record the precise 
issue of fact, upon which it is the duty of the jury to 
decide, and the evils arising from the present system 
of pleading are a hundredfold greater than what would 
arise from the addition of a few new trial motions or 
bills of exceptions, in consequence of errors into which 
a judge might fall, because the issue was not precisely 
raised on the record by a sur-rejoinder or sur-rebutter. 
It may further be said that questions of law would 
arise at Nisi Prius, where the facts are undisputed, if 
the svstem was adopted of general pleadings accom- 
panied by Bills of Particulars, as a demurrer could not 
be taken to a Bill of Particulars ; and the expense of 
going to trial upon undisputed facts would be unne- 
cessarily incurred. The answer to that objection is 
that power should be given to the Court to set aside, 

c2 
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on motion, the Bill of Particulars of the plaintiff, if it 
was framed in such a manner as to embarrass or mis- 
lead the opposite party ; or if it stated a cause of com- 
plaint not sustainable in law. If the question of law 
was doubtful, and the facts were undisputed by the 
defendant, the Court should have power, on the appli- 
cation of either party, to order a special case to be 
drawn up for the decision of the Court In like man- 
ner a plaintiff should be at liberty to move to set aside 
a defendant's Bill of Particulars framed to embarrass 
or mislead, or which did not state any legal ground of 
defence, — and power should, in such case, also be given 
to the Court to direct a special case. The difference 
between the decision on a motion to set aside a Bill of 
Particulars and the decision upon a demurrer would be, 
that if the Bill of Particulars was framed in such a 
manner that a person of common understanding would 
know what was intended, and disclosed a suflScient 
cause of action, or a sufficient defence in point of law, 
the Court would refuse the motion. If the same 
question arose on demurrer, there are certain technical 
and arbitrary rules which might lead to a decision 
contrary to the merits. 

It may be said that no appeal would lie against such 
decision, as the objection would not be upon the record. 
— The answer is, that if it was thought right, an appeal 
could be given by statute to the Court of Exchequer 
Chamber and the House of Lords, although the matter 
did not appear on the record ; or a mode could be pointed 
out by which the facts could be placed on the record. ^ 

In considering this plan, it is proper to observe, that 
it would put an end to a oreat number of imfounded 
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actions, if the plaintiff [or under particular circumstances 
someperson on hisbehalf] was required to verify his Bill of 
Particulars by a short form of affidavit annexed thereto ; 
and it would prevent many an unfounded defence if 
the defendant was in like manner required to verify 
his Bill of Particulars, unless, perhaps, in those cases 
where he only puts the plaintiff on proof of his cause of 
suit, and where he relies on no new matter as a ground 
of defence. If the defendant was bound to verify his 
Bill of Particulars, he could not set up several distinct 
grounds of defence without any foundation. 

The New York Commissioners, in their Report, 
which will be hereafter referred to, recommend the 
verification of pleadings ; and there are strong grounds 
for contending that their opinion is right 

Another suggestion as to an improved system of 
pleading, which is in no way adverted to in the Report 
of the Common Law Commissioners, is that recom- 
mended by the New York Commissioners on practice 
and pleading, in their final Report on that subject, 
dated 31st December, 1849, and submitted by them to 
the legislature of the State of New York.* 

As the Report of the New York Commissioners has 
not, it is believed, been printed in this country, some 
of the principal provisions of the code recommended 
by them, so far as it relates to the subject of pleading, 
are stated in the appendix hereto. 

* The publication containing their report is entitled, ''The Code of 
Civil Procedure of the State of New York, reported complete by the Com- 
miuioners on Practice and Pleadings. — Albany : Weed, Parsons and Co., 
Public printers, 1850." It was well known in this country in that year, 
and long before the Common Law Commissioners made their report 
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In considering the system recommended by the New- 
York Commissioners, it would be proper to keep in 
mind that the code approved of by them had in view 
the object not only of allowing the defendant to set 
up an equitable defence to a legal action, but that the 
defendant should be at liberty to file a counter claim 
and obtain judgment against the plaintiff, if it should 
appear that the defendant was entitled to equitable or 
legal relief. — This subject will be adverted to here- 
after.* 

The code thus drawn up by the New York Commis- 
sioners has not in all respects been adopted by the 
legislature of New York. — An Act to amend the code 
of procedure in that State was passed on the 10th of 
July, 1851; and it may be observed (in passing), that 
a course is adopted by that legislature which it would 
be desirable were adopted in this country. — By a sec- 
tion of the Act amending the code, it is directed that 
" the Secretary of State in publishing the laws of the 
present session shall publish the code of procedure 
entire, as amended by this Act, in an appendix in the 
volume of the said session laws^ printing the sections 
in this Act in italics.'' 

Accordingly, in compliance with such direction, 

there is the following entry: — "The act entitled an 
Act to simplify and abridge the practice, pleadings, 
and proceedings of the Courts of this State, passed 
April 12th, 1848, is hereby amended so as to be read 
as follows :" and then follows a copy of the original 
code, incorporating all alterations and amendments, 
the effect of which is, that a system of consolidation 

* See post, page 81 and 33. 
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as well as amendment is carried on by a public and 
responsible oflScer, without the delay consequent upon 
consolidation in the British Houses of Parliament, 
where, if a consolidated measure is introduced, so 
much delay arises from going through all the clauses, 
old as well as new, in a committee of each House. 

The rules of pleading, according to this amended 
statute, appear to differ materially from the recom- 
mendations of the New York Commissioners, and are 
very complex. 

In section 118 of the code of 1848, it was enacted 
that *' all the forms of pleadings heretofore existing 
are abolished, and hereafter the forms of pleading in 
civil actions, and the rules by which the suiBSciency of 
the pleadings is to be determined, shall be those pre- 
scribed by this act." 

In 1849, the code of 1848 was amended, and that 
clause was altered so as to read as follows : — 

" All the forms of pleading heretofore existing, ir^r 
consistent with the provisions of this act, are abolished ; 
and, hereafter, the forms of pleading in civil actions in 
courts of record, and the rules by which their suffi- 
ciency is to be determined, are modified as prescribed 
by this OAyt-^ 

The New York Commissioners, in their final report, 
hereinbefore referred to, and in the code as approved 
of by them, sec. 636, recommended the adoption of the 
clause as in the code of 1848. The New York legis- 
lature, however, in the code, as amended July 1851, 
has adopted the amendment of 1849. 

The effect has been (as it is conceived) to create 
great complexity. 
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It was decided in New York, under the code of 
1848, that the suf&ciency of a pleading was to be tested 
by the rules prescribed in the code alone.* However, 
upon the amendment of 1849 abovementioned, being 
introduced, it was decided on the amended section, 
^* that the statement of the facts in a complaint should 
be in conformity with the nature of the action. If the 
case and the relief sought be of an equitable nature, 
then the rules of chancery pleading are to be applied 
to it; otherwise those of the common law." The 
reasons for this decision are given in an able judgment 
of Selden J., in the case of Knowles v. Gee, 3, Code 
Reports, 31. f It is stated by the English Chancery 
Commissioners, in their recent Report, page 2: "There 
is often considerable difficulty in ascertaining on which 
side of the boundary line between law and equity a 
particular case may range itself.'' 

According to the above decision in Knowles v. Gee, 
it will be very difficult, in many cases, for the pleader 
at New York to decide what course he is to adopt, and 
whether the pleading is to be framed according to the 

• See the work referred to below — page 112. 

t A work has been published at New York, the title of which is as 
follows: "The Code of Procedure as amended July 10th, 1851, with 
Copious Notes to each section, the Supplementary Act, and an Appendix, 
containing the Rules of all the Courts, with an Index to the Whole. By 
a Member of the New York Bar. New York: John S. Voothies, Law 
bookseller and publisher, 20, Nassau-street, 1851." 

The judgment in Knowles v. Gee, will be found in page 112 of the said 
work. 

There is a decision in the case of Milligan v. Carey, referred to in page 
IH of the same work, at variance with Knowles n Gee, but the New 
York Barrister appears to consider the decision in Milligan v. Carey as 
standing alone: other cases on the subject are referred to, pp. 114, 116. 
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rules of equity pleading, or the rules of pleading at the 
common law. So, this decision would render a counter 
claim, setting up an equitable defence to a legal claim, 
and seeking equitable relief, difficult, as it establishes 
that, in such case, the plaintiffs pleading should be 
governed by the rules of the common law, and the 
defendant's by the rules of equity. And accordingly, 
the provisions in the code, as recommended by the 
New York Commissioners, in relation to a counter 
claim, are omitted in the recent amended code. In 
what manner an equitable defence is to be set up by a 
defendant under the code, or equitable relief obtained 
by a defendant against a plaintiff, does not appear. In 
other respects also, the code, as amended July, 1851, 
varies from the recommendations of the New York 
Commissioners, and a reference to the decisions upon 
the code in the notes to the work referred to,* will 
show that the system is complex, and, although in some 
respects it is better than the English system, it would 
not be desirable to adopt one complex system in place 
of another. The code recommended by the New York 
Commissioners* appears to be much simpler, and better 
than that which has been adopted by the legislature of 
that State. 

"The Common Law Procedure Act, 1852," which 
is substantially founded on the Report of the English 
Common Law Commissioners, very properly enacts, 
that no pleading shall be deemed insufficient for any 
defect which could heretofore only be objected to by 
special demurrer; but the system of pleading remains 
substantially unaltered Special declarations, special 

* Ante, page 26. 
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pleas, replications, new assignments, rejoinders, sur- 
rejoinders, rebutters, sur-rebutters, general demurrers, 
motions in arrest of judgment, and motions for judg- 
ment, non obstante veredicto^ have been retained, and 
the decision of many cases will depend, as heretofore, 
not on the law applicable to the real facts of the case, 
but on the skill and dexterity of the pleader. What 
an acute judge may hold to be a defect, which could 
heretofore only be objected to by special demurrer, it 
would be difficult to foreteL Some provisions have, 
no doubt, been introduced into the act, which are im- 
portant and useful, but the principle of the statute, so 
far as it retains the present system of pleading, is, to 
say the least, very questionable. 

Some of the details also of the act are calculated to 
render the system more complex than it is at present. 
Thus, either party, by leave of the court or a judge, 
may plead and demur to the same pleading at the same 
ti/me. The object sought by this provision could be 
attained in a much more simple and inexpensive 
manner. So, under the present system (that is, the 
system which will be in operation until the 24th of 
October, 1862, when the act will take effect), the 
defendant may plead as many several matters of 
defence as he may think fit, and without obtaining any 
special order from the court or a judge; but the 
plaintiff can only plead one matter in reply to each 
plea, rejoinder, &c., and the defendant can only plead 
one matter by way of rejoinder or rebutter to the 
plaintiff's replication or sur-rejoinder. Under the 
Common Law Procedure Act, however, the plaintiff 
inay, by leave of the court or a judge [upon an 
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affidavit being made, if required by the court or a 
judge, to the eflPect in the statute provided] plead, in 
answer to the plea or mbsequent pleacUng of the 
defendcmty as many several matters as he shall think 
necessary to sustain his action; and similar liberty 
is given to the defendant, by leave of the court or a 
judge, not only to plead in answer to the declaration 
as many several matters as he shall think necessary for 
his defence; but, in like manner, to plead as many 
matters as he shall think necessary to any subsequent 
pleading of the plaintiff. These new provisions will, 
in practice, lead to contested motions, and consequently 
to delay and expense, and the effect will be to render 
the proceedings more complex, and the number of 
issues of law and of fact more numerous than they are 
at present. The provisions also in the act, as to sug- 
gesting, on the record, omitted facts, where a motion 
in arrest of judgment, or for judgment, Tion obstante 
veredicto, is made, are rendered necessary, in conse- 
quence of the present system of special pleading being 
retained, and those provisions will, in many instances, 
lead to the trial of new issues of fact, and to the 
recommencement of lengthened and expensive pro- 
ceedings at a period of the suit when the unfortunate 
plaintiff or defendant might have reasonably supposed 
that the litigation was about to be brought to a close. , 

Another objection to the Common Law Procedure 
Act is that one of the most important recommendations 
of the Common Law Commissioners has not been fol- 
lowed. 

That recommendation is, that technical forms of 
action should be done away with. An able letter in 



28 LAW REFORM. 

the Times of the 14th of August, 1852, explains this 
subject. The letter is printed in the Appendix hereto. 

(B.)' 
Another objection to the act is, that an important 

recommendation in the Report of the Chancery Com- 
missioners has not been followed. 

That Report is of great authority. It has been 
signed by the Master of the Rolls, two of the Vice- 
Chancellors, a Common Law Judge, several eminent 
Counsel, and also by the late Sir James Graham and 
Mr. Henley. 

In pages 1 and 2 of that Report there are the fol- 
lowing passages: — 

" The mischiefs which arise from the system of 
several distinct courts proceeding on distinct, and, in 
some cases, on antagonistic principles, are extensive 
and deep rooted." 

****** It happens that in many cases parties in the 
course of the same litigation are driven backwards and 
forwards from courts of law to courts of equity, and 
from courts of equity to courts of law. A defendant 
at law, who has a just ground of defence, is often 
obliged to resort to equity to control the decision of a 
court of law, or to restrain the plaintiff at law from 
proceeding to obtain a judgment which cannot^ in 
equity, be permitted to be available." 

" It is obviously most desirable, that in every case 
the court which has the cognizance of the matter in 
dispute should he dble to give complete relief'' And 
then follows, page 3, this recommendation: — 

♦ In Ireland, by sections 6 & 6 of the 16 & 17 Vict., c. 113, special 
forms of personal actions are abolished. 
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" We have arrived at the conclusion that without 
abolishing the distinction between law and equity, or 
blending the courts into one court of universal juris- 
diction, a practical and effectual remedy for many of 
the evils in question may be found in such a transfer 
or blending of jurisdiction, coupled with such other 
practical amendments, as will r&nder each court comr 
petcTit to od/ministeT complete justice in the cases which 
fall wader its cognizance. 

**We think that the jurisdiction now exercised by 
courts of eqv/ity may he conferred upon courts of laWj 
and that the jurisdiction now exercised by courts of 
law may be conferred upon courts of equity to such an 
extent as to render both courts competent to admi- 
nister entire justice^ without parties in the one court 
being obliged to resort to the aid of the other." 

The final Report of the New York Commissioners 
on Practice and Pleading, dated the 31st December, 
1849, page 267, contains the following observations on 
the same subject:* — 

'* The first subdivision of this sectionf is intended to 
remove a doubt which has been sometimes expressed, 
whether affinnative relief can be given upon an answer 
setting up a defence which heretofore would have been 
accounted equitable only. For example, in the case of 
an action to dispossess an occupant of land, the defen- 
dant claims to occupy under a contract to purchase, 
and asks, on his part, for a judgment that the plaintiff 

♦ " The Code of Civil Procedure of the State of New York, Reported 
complete bj the CommlBsioners on Practice and Pleadings. Albany •' 
Weed, Parsons & Co., 1850." 

t See Appendix (A) to this pamphlet, section 646. 
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give him a conveyance. It is the intention of the code 
that the whole controversy between the parties should 
be settled in one action, and that either the plaintiflF or 
defendant should have such relief as the nature of the 
case requires. It is as easy to do this as it is to decide 
upon what was considered a mere equitable defence to a 
legal demand, and there is no difficulty in either. Suppose 
an action upon a written agreement to recover damages 
for not performing it. The defendant answers that the 
writing does not express the intention of the parties, 
and that he did perform it according to the real agree- 
ment between them. Is such a defence admissible 
under the code? That question involves another, 
which is thisj—Is the agreement by the law of the 
land binding upon the defendant as it stands, or is it 
not? 

" Now, if it be not binding upon him, that is, if 
before the code he could by any form of action get rid 
of it, he can do so now in the action prosecuted under 
the code. The effect of the code is to open the door 
to remedies without disturbing rights. It has not 
changed the rights of the parties. It has simplified 
and shortened their remedies. It should be borne in 
mind that the rules of courts of equity are already, in 
numberless instances, administered by courts of law, 
even in those States where courts of equity exist, and 
universally in those States where there are no courts of 
equity, so far as the strict forms of common law courts 
will allow. Take the case of Pennsylvania. The com- 
mon law courts have from time immemorial adminis- 
tered equity law. The only embarrassment that has 
wsen is from the imperfect machinery of the courts of 
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law. If they had enlarged their forms, as our code 
has enlarged them, their system would have been 
excellent. Their courts of law have always held that 
the defendant may set up an equitable defence. In the 
case of Jordan v. Cooper, 3, S. and R. 578, Chief Justice 
Tighlman said, * That equity is a part of the law of 
Pennsylvania has never been disputed, and that a 
defendant may put in a plea founded upon equity only, 
is equally clear.' 

*' A jurist of Pennsylvania, in an edition of an 
English work on Equity, uses the following remark- 
able language: — 

" * The rules of equity being consolidated with those 
of law, it is evident that our only deficiency is in the 
special Tnachi/nery of chancery, where that machinery 
is better adapted than the forms of law to the due 
attainment of justice. Whether it is not more consis- 
tent with judicial perfection that there should be a 
single rule of action for every subject matter, serving 
all courts alike, and whether the better mode of improv- 
ing the jurisprudence of the State would not be to 
foster the growth of a mixed system, that may in time 
combine the advantages of law and equity with amend- 
ments of their known imperfections, are great problems 
that have occupied the most distinguished jurists of all 
ages, andare not likely soon to receive an acknowledged 
solution. (1 Fonblanque's Equity, 4th American edi- 
tion, page 20.') 

'* Indeed it may now be considered an inevitable 
tendency of the times to obliterate the distinction 
between legal and equitable forms, and to administer 
law and equity in one tribunal and one action. Even 
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in England, the country where the resistance to inno- 
vation is strongest, there appear to be indications of a 
movement in that direction. In a late number of the 
La/w Mdgazine^ a journal of authority in that country, 
there is an article on English and Scottish judicature, 
in which the following language is used : — * The system/ 
that is, the administration of law and equity separately, 
* is not one that can, in any absolute and conclusive 
sense, try, hear, and determine the merits of any cause. 
It does not begin at the beginning and go on to the 
end. It moves here and moves there, with ever and 
anon some by-battle on extrinsic questions, by such 
edifying enlighteners of the merits of a cause ! as 
demurrers on the ground of duplicity, demurrers for 
want of equity, demurrers to the jurisdiction, and the 
like, for which of course the litigants have to pay ; but 
it does not, by its direct and immediate operation, 
ascertain the truth of the controversy. It does not 
profess to do so. The several courts Tninister to but 
do not administer justice. Tliey may exhaust all 
their judicial powers, but something will be left behind. 
The law courts will not deal with " the equities," the 
courts of equity will not interfere where law has juris- 
diction, and thus the suitor is tossed about from court 
to court — ^it is a sort of battledore and shuttlecock liti- 
gation — and the unfortunate litigant has to incur the 
costs of both courts, and that, be it observed, for one 
single remedy, d^emandable with reference to one par- 
ticular state of facts P 

"And again, page 67, *In this country, however, 
equity decides equity, and law decides law. But ia 
there, we ask, for it comes to this, is there in all Eng- 
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land a single tribunal whick ad/miniatera justice f 
Would it be presumptuous in us, would it be untrue, 
to say, there is not?' " 

The public have not been informed why the impor- 
tant recommendation of the Chancery Commissioners 
on this subject has been set at nought. It will be recol- 
lected that one of the Chancery Commissioners who 
has signed the Report is a common law judge, — and it 
cannot be said that the recommendation is by persons 
unacquainted with common law proceedings.* 

Another defect in the statute is that it does not give the 
courts of law power to grant injunctions in certain cases. 

There are many cases in which injunction bills are 
filed where the Court of Chancery only acts in aid of 
the courts of law. For example, in suits for the 
infringement of patents, the use of trade marks, &c. 
If the case is free from all doubt, the Court of Chan- 
cery grants an injunction without a trial at law. 
If the legal right is doubtful, the motion for the injunc- 
tion is directed to stand over, in order that an action at 
law may be brought to try the legal right.f 

The Court of Law should, in all such cases, after a 
writ of summons has been issued, have power to grant 
an injunction on affidavit If the case was clear, the 
Court of Law should grant the injunction without any 
further proceeding. If the' case was not clear, the court 

* Since the publication of the first edition of this pamphlet, the 17 & 18 
Vict, c. 125, 8. 88 to 86, has authorised an equitable defence to be pleaded 
in ihe courts of Common Law in Westminster, Lancaster, and Durham ; 
and has also authorised an equitable replication. The 19 & 20 Viot., c. 102, 
8. 85 to 88, contain nearly similar provisions for Ireland. These enact- 
ments do not provide a sufficient remedy for the evil. 

t See 25 & 26 Vict., c. 42 and c. 46b 

P 
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should permit the action to proceed, and should have 
authority to grant the injunction if the plain tiff recovered* 
This would save the double expense of pleadings and 
proceedings in the Court of Chancery and also in the 
Court of Law, and would, to some extent, relieve the 
Court of Chancery. It may be said that the 62nd 
section of the Chancery Practice Amendment Act pro- 
vides a sufficient remedy. It is thereby enacted that» 
** In cases where, according to the present practice of 
the Court of Chancery, such court declines to grant 
equitable relief until the legal title or right of the 
party or parties seeking such relief shall have been 
established in a proceeding at law, the said court may 
itself determine such title or right, without requiring 
the parties to proceed at law to establish the same.'' 

That section appears to have been founded on a 
recommendation of the Chancery Commissioners, 
** That the Court of Chancery should itself decide, 
and ascertain questions of law and fact necessary for 
the decision of a question on which the right of a 
plaintiff, sueing in that court, might depend, using for 
that purpose, when required, its power of submitting 
any question of fact to a jury, by means of an issue."* 

This recommendation is right, but where a court of 
equity is merely resorted to to obtain an injunction, 
and acts only in aid of a court of law, it would be 
proper that the court of law should have authority to 
grant the injunction. 

A remedy should also be provided to prevent what 

* '* Report of Chancery Commissioners,'' pp.24— 42. See 25 & 26 Vice., 
c. 42, and c. 46. 
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are called speculative actions. By the 9tli and 10th 
Victoria, c. 95, s. 58, it is enacted, that the county 
courts shall not have cognizance (amongst other mat- 
ters) of actions for malicious prosecution, libel, or slan- 
der, criminal conversation, seduction, or breach of 
promise of marriage. 

By the 304th section of the New York Code,* ^* in 
an action of assault, battery, false imprisonment, libel 
slander, malicious prosecution, criminal conversation, 
or seduction, if the plaintiff recovers less than 50 dollar 
damages, he shall recover no more costs than damages." 

The provision in the County Courts' Act, 13 and 
14 Vict., c. 61, s. 11, appears to have been framed with 
a somewhat similar object. But where the county courts 
have no jurisdiction, for example, in actions of libel or 
slander, that enactment does not apply, and it would be 
desirable that a provision similar to that in the New 
York Code should be introduced in this country. 

Another matter which should be provided for in any 
future act for the amendment of common law proce- 
dure is the course of procedure where an issue is 
directed by the Court of Chancery. In such case the 
trial should take place on a certified copy of the order 
of the Court of Chancery, and it should not be neces- 
sary to issue a writ of summons or take any other 
proceeding in the Court of Law. The 42nd section of 
the Common Law Procedure Act will not in all cases 
answer the purpose, as the issue is not always directed 
by the Court of Chancery so as to authorize a distinct 

* See the **Code of Procedure as amended July 10th, 185]/* already 
referred to, p. 250: and see 16 & 17 Vict., c. 118, ss. 126 & 343, and 19 
& 20 Vict., c. 102, 8. 97, and the 103 & 182 General Orders of 1854. 

D 2 
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affirmance of a specific proposition on one side, and a 
specific denial on the other.* 

Many further observations might be made on the 
Common Law Procedure Act, both as to what is con- 
tained in, and what is omitted from it. The observa- 
tions, however, on the statute having run to greater 
length than was contemplated, I shall conclude what 
I have to write on that subject by referring to the 
following important statement of the Council of the 
Society for the Amendment of the Law, in their 9th 
Annual Report. When the Report was made, the 
Common Law Procedure Act was before Parliamentf 

" A Bill for the improvement of the procedure of the 
common law courts has also passed through most of its 
stages. It rests on the authority of the Common Law 
Commissioners, and has received high professional 
sanction. This bill doubtless contains many important 
and useful provisions, but your council are desirous of 
stating their opinion, that the remedies proposed leave 
many of the evils in the procedure of the superior courts 
of common law still existing, and that until these are 
remedied, the county courts will be preferred by the 
suitor, who will demand, and with justice, the exten- 
sion of their jurisdiction. Considering the long period 
allowed for the preparation of this bill, the high autho- 
rities under whose sanction it was introduced, and the 
many revisions it has undergone, it was not unreason- 

• Vide 25 and 26 VicL, c 42 and 46. 

t Since the publication of the first edition of this pamphlet, the Acts of 
the 23 & 24 Vict., c. 126 and c. 82, and the Acts therein referred to — the 
24 & 25 Vict, c. 43— also 20 & 21 Vict, c. 6—18 & 19 Vict, c. 7, and 
17 & 18 Vict, c. 125, have been passed. 
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able to expect something complete in conception, and 
careful in execution. Some partial improvements have 
been made, but the leading principle — the abolition of 
forms of action — has been sacrificed. The bill may be 
allowed to be a slight improvement, but not a perma- 
nent settlement of common law procedure. There is, 
moreover, a very serious defect in the execution, which 
will be the certain cause of endless disputes and enor- 
mous expense. In order to save a few weeks labour 
to the draughtsman, it is left quite uncertain which of 
the innumerable statutes applying to procedure are 
repealed, and which are still in force. The old rules 
of court are also left in the same position. 

" In order to understand the new system, the prac- 
titioner must master the old, and then, after careful 
comparison, qualify the enactment by introducing into 
its construction all those principles which it does not 
abrogate by necessary implication. The amount of 
expense, uncertainty, and vexation thus introduced 
is incalculable. The present system, faulty as it is, is 
at any rate well understood. It is distressing to con- 
template how much money must be spent in clearing 
up mere points of form before the new one can be 
placed in an equally satisfactory position. These consi- 
derations become yet more important, when it is remem- 
bered that this new code is intended to enter into 
competition with the county courts, in which the litigant 
is not called upon to expend one &rthing for any pur- 
pose except the very merits of the suit. 

'* Our fears may be unfounded, bub there is some 
ground to apprehend that the new element of expense 
and uncertainty thus introduced, without any corre- 
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spending amelioration, together with the references 
which may be made to the court, amounting to as 
many as three-and-forty in a single suit, will finally 
decide in favour of the county courts the question 
between central and local judicature." 



We shall now proceed to the Court of Chancery. 
The recent Chancery measures* will not afford the 
suitor the amount of relief to which he is entitled. 
Much will no doubt depend on the general orders 
which shall be issued under those statutes, and the 
manner in which the equity judges shall administer 
their new duties ; but the statutes have not been suffi- 
ciently considered, and the public are mistaken if they 
suppose that Chancery reform is an accomplished fact. 

The Masters in Chancery Abolition Act")- is founded 
on the recommendation of the Chancery Commissioners. 
Of the propriety of the abolition of the office of Master, 
no person who has read the report, the evidence on 
which it is founded, and a parliamentary return made 
by the Masters, (in pursuance of an order of the House 
of Commons, dated February 7, 1850) of the state of 
business in their respective offices, can entertain a 
doubtj The statute also contains provisions for the 
relief of the unfortunate suitors whose causes are now 
pending in the Masters' offices. The 7th, 8th, 9th, 
and 39th sections, if acted on by the Masters in the 

* This pamphlet was written in the Antnmn of 1852, and referred to the 
Session of 1852. 

t 16 & 16 Vict., c 80. This Act does not extend to Ireland. 

X This return was ordered by the House of Commons to be printed on 
the 28th of May, 1850. The Sessional number is 384. 
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manner intended by the legislature, will, it is to be 
hoped, lead to the final winding up, in a reasonable 
time, of the matters now pending before them. The 
evidence, however, as to the present state of the 
business in their offices is very unsatisfactory. 

T. W. Farrer, Esq., Master in Chancery, in answer 
to a question in relation to the arrear in his office, 
stated : — " I am happy to say that I have no arrear."* 
The meaning of that statement, which is much calcu- 
lated to mislead, and which ought not to have been 
made in so unqualified a manner, appears from the 
evidence subsequently given by W. Brougham, Esq., 
Maater in Chancery. A question was put to him 
whether there was *'• any considerable arrear of business 
in his office ?"f Upon which he inquired whether the 
question meant ** business in a state of incompletion" 
upon which the previous question was thus explained — 
'' business in which parties cannot get appointments 
to go on." The answer was " certainly not." Mr. 
Brougham then stated that in the year in which he 
was examined (1851) he could get through his business 
at the rate of two or three hours a day. He further 
stated (being examined on Tuesday, July 22nd, 1851) 
that a party seeking a warrant on that day, could have 
an appointment for the following Saturday. 

A question was afterwards put : ** Then you consider 
that parties who wish to get on, have no difficulty in 
getting appointments in your office, either before you 
or your clerk V to which Mr. Brougham answered, 
** None whatever : I could make any amount of ap- 

* Appendix to the Report of the Chancery Commiflsioners — ^p. 76. 
t rages 118, 119. 
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pointments either for next Saturday, or for any day 
next week ; and this is the first time I liave been in 
the office that that kind of thing has happened in the 
month of July ; generally speaking, the appointments 
for July were full for nearly three weeks." The ques- 
tion was then put : " Is that the case in all the offices V 
to which the answer was — " Yes ; at least in all that 
I have inquired into ; in five, certainly." 

The further examination, however, of Mr. Brougham 
established that in the sense in which the public under- 
stand the question of arrear, the business in the Masters' 
offices is in a most unsatisfactory state. 

Mr. Brougham stated that, speaking in round num- 
bers, there are 4500 matters and things in my office, 
in which no proceeding has been taken during the 
previous twelve months, and between four and five 
hundred in which some proceeding has been taken."* 
He further stated that the 4500 references pending to 
him " were not yet concluded by a general report'* 
He further stated, however, that the greater part were 
" dropped and probably will never be revived ; but 
what number are actually defunct I cannot tell." 
Those answers were somewhat qualified subsequently. 

* W. Broogham, Esq., was examined on the 8rd and 22nd of Jaly, 1851. 
— See " Appendix to Report of Chancery Commissionen," pp. 80, 119, 
and 120. It is to be observed, however, on referring to the retam made 
by the Masters to the House of Commons, mentioned page 38, that there 
were only 180 causes and matters in which any proceeding had been had 
since the 80th June, 1844, in Mr. Brougham's office, under references 
pending at the date of the House of Commons* order. The return was 
ordered 7th February, I860, and printed by order of the House, 28th 
May, 1850. Possibly the remainder of the 400 or 500 working cases may 
be those adverted to in the note to page 16 of the return. 
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The following question was put: *'Many of the 4500 
are cases in which the Master has made his report, 
which the court has acted upon?" 

The answer was, *' Unquestionably ; only that the 
suit still existing, another reference might be made as 
to appointment of Trustees, or any other matter, at a 
subsequent period by the court'' 

Another question put was as follows: "So that, in 
fact, out of those 4500 cases which are supposed to be 
gone, sl great many may have been completely worked 
out?" The answer was, " Quite so." Again: "Con- 
sequently, when you say that 5000 cases are in your 
office, it does not mean that that is the accumulation 
of business remaining undone in your office?" The 
answer was, "Certainly not; it would be hopeless if 
such were the case, because it would give 50,000 cases 
of arrear." That is, 50,000 cases of arrear in the 
offices of all the Masters. Mr. Brougham also stated, 
that on the death of Mr. Lynch, Mr. Dowdeswell, the 
senior Master, took all the matters out of Mr. Lynch's 
office, and divided them, in rotation, amongst the 
surviving Masters, and that each of them got as nearly 
as possible 460; that of the 460, which were Mr. 
Brougham's share, about one-tenth were " working 
things, therefore it would show that Mr. Lynch had 
about 500 working cases." The result of Mr, 
Brougham's evidence appears to be, that about one- 
tenth of the number of cases in each Master's office, 
are what he calls '< working cases ;" that is to say, cases 
which are dragging their slow length along at the 
present time. 

It appears from the Parliamentary return already 
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referred to, that there are only 1999 causes and matters 
in the Masters' offices in which some proceeding has 
been taken since the 30th of June, 1844, under 
references pending at the date of the House of Com- 
mons' order.* 

It may now be convenient to explain to the unpro- 
fessional reader what is the effect of the Masters in 
Chancery Abolition Act (15 and 16 Vict., c. 80). 

The office of Master in Ordinary of the Court of 
Chancery is abolished, and, after the 1st of November, 
1852, no reference shall be made to any of the Masters, 
except under the particular circumstances mentioned 
in the 10th section. The business, however, now 
pending in the offices is to be wound up under the 
sections of the statute hereinbefore stated.! The 
Master of the Rolls and every of the Vice-Chancellors 
is authorized, with the approbation of the Lord Chan- 
cellor, to appoint two chief clerks to be, respectively, 
attached to each such judge, and his successors in 
office. The judge of each court is also authorized to 
appoint a junior clerk to each chief clerk. Thus the 
Master of the Rolls, and each of the Vice Chancellors, 
is to have two chief clerks, and two junior clerks, to 
assist them in the discharge of their duties ; and they 
are respectively, with the assistance of their clerks, to 
dispose of every cause attached to their respective 
courts, and all matters of every kind which may arise 
in the progress of the cause.} 

The effect will be, that the suitors, instead of being 
driven from the Court to the Master's office, and from 

• Order dated 7tli February, 1860. f See ante p. 38. 

X It Is believed that the Master of the Rolls has now a third chief clerk. 
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the Master's office to the Court, and having to take ex- 
ceptions to the Master's Report, will have their causes 
decided by the Master of the Rolls, or one of the Vice 
Chancellors. It is, however, to be kept in mind, that 
the substantial effect of the statute is to restore the 
system to what it was when the office of Master was 
first established. The Masters were originally little 
more than chief clerks to the Lord Chancellor. In the 
progress of time their offices became, in some respects, 
judicial ; and nothing was referred to them except by 
a formal order of the Court. The Masters, however, 
were in no respects under the control of the Master of 
the Rolls or the Vice Chancellors ; nor could the latter 
complain of the delay which arose whenever a refer- 
ence was made. 

The Masters, it is to be observed, cast the blame on 
the solicitors; but if the Masters had submitted to the 
Lord Chancellor for the time being, rules for the regu- 
lation of the proceedings in their offices, and which 
might have been framed in such a manner as to render 
the delays, which have disgraced the Court, impossible, 
either Lord Chancellor Eldon, or some of his Lord- 
ship's successors, must have sanctioned these rules, or, 
if they had declined to do so, the entire blame would 
have rested with the head of the Court. What is to 
be apprehended is, that the present system may de- 
generate, in the course of a short time, to what the 
. public have just been rescued from, and that the chief 
clerks will become Masters under another name. Even 
already it has been suggested that some more dignified 
title should be given to the chief clerks I 

By what means solicitors, who will not prosecute 
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suits effectually in the Masters* offices, are to be com- 
pelled to proceed before the Master of the Rolls, the 
Vice Chancellors, and their chief clerks, does not ap- 
pear. The general orders to be issued under the 
Masters in Chancery Abolition Act, ought to contain 
the TTiost stringent directions on this subject. If they 
do not contain such directions, the statute will be of 
little avail. It would be premature to suggest* what 
those directions should be, but it may be stated, that 
the rule, that a suit cannot be dismissed for want of 
prosecution after a decree or decretal order ,t ought to 
be modified. 

It has been observed that the working of the Chan- 
cery Acts, so as to afford relief to the suitor, will 
depend much on the general orders which shall be 
issued under those statutes. It is essentially necessary, 
if the public are to have any security, that the recent 
measures, and the general orders to be issued there- 
under, shall prevent the delay and diminish the expense 
proverbially connected with the proceedings of the 
Court of Chancery, that annual returns should be 
made to Parliament of the progress of each suit. 

The New York Commissioners, in their final Report, 
recommend the adoption of a plan by which a record 
of what they call " the statistics of litigation " shall be 
kept. The statement is as follows : — 

«* The purpose of these provisions [that is, certain 
provisions recommended by them] is to bring, annually, 
before the legislature and the people, the state of the 

♦ A suggestion on this subject will be found, post p. 89. 
t See the XXIX of the English General Orders, dated the 7th of August, 
1852. 
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judicial department of the Government. We can 
hardly urge too strongly the importance of provi- 
ding the means of obtaining complete and accurate 
information concerning the operations of that depart- 
ment The operations of the legislative and executive 
departments are accessible and well known. But in 
the judicial, adequate information is nearly inaccessible. 
There are, it is true, immense files of papers, the 
judgment book, and the judgment rolls. To collect, 
from these scattered sources, all that is necessary to 
make known the working of the system and thQ effect 
of changes, is next to impossible. This information is 
most desirable ; without it, legislation upon the subject 
must be made upon a view of a few particulars with- 
out a view of the rest There can be no safe compre- 
hensive plan, unless the whole subject is presented 
together. The worst of all legislation is that which 
makes a general law to suit a particular case ; for it 
thus commonly happens that, while in that particular 
there is an amendment, the change affects another part 
for the worse. Without a view of the whole subject, 
neither the magnitude of an existing evil, nor the 
benefit of an existing provision, is seen. 

" There is no reason for publicity in respect to any 
branch of the public service that does not apply, with 
increased force, to this. No better view of the pro- 
gress of public morals, in either direction, can be 
obtained than from the records of the courts. Nor is 
there, within the whole circle of influences, preventive 
or penal, that operate upon the administration of 
justice, any one more eificacious than that complete 
publicity which would follow from a periodical col- 
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lection and condensation, carefully made, of the 
proceedings in all the courts of the State ; in short, 
an annual report of the statiaticd of litigation, 

"Nowhere in this country, nor in England, have 
such reports yet heen mada But in France, annual 
reports have been published as to the civil tribunals 
since 1826, and as to the criminal tribunals since 1831. 
The work there is thoroughly systematized. The 
minister of justice watches over the operation of all 
the tribunals, from the highest to the lowest ; minute 
reports are made to him of their proceedings ; and he 
annually presents a general report, made up from 
these, and consisting of a series of statistical tables, 
showing the number of cases brought in each of the 
courts of France, the nature of each case, its duration, 
the judgment pronounced, whether by default or after 
litigation, the number of cases settled, the number 
referred, the number arbitrated, the number settled 
by the tribunals of conciliation, the number of appeals 
and their result ; the whole preceded by a summary 
from the minister, giving the most important con- 
elusions deducible from the tables." 

An abstract is then given from the " Compte General 
de Tadministration de la justice criminelle en France, 
pendant Tannee 1846," and from the " Compte G^n^ral 
de Tadministration de la justice civile et commerciale 
en France, pendant Tannic 1845 ;" and the observa- 
tions of the New York Commissioners, on this subject, 
conclude thus: — " It will be long, we fear, before the 
people of this State have so complete a body of 
statistics presented to them respecting their tribunals ; 
but a beginning may now he TaadCt and a system 
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established, which will lead to constant improvement. 
The Attorney General seems to be the proper officer to 
take charge of such a work. He is a high law officer 
of the State, and stands in an intimate relation with 
the whole judicial establishment. From him the 
people may expect carefully prepared statements, and 
useful suggestions for the despatch of business in the 
various tribunals.'' 

This recommendation deserves the greatest attention. 
An annual return should be made to Parliament, 
drawn up in a tabular form, stating, in columns, every 
important step in every cause instituted in the Court 
of Chancery. When the general orders regulating the 
practice under both the Chancery statutes shall hav 
been issued, the form in which such return should be 
made could easily be framed. 

If such return was annually before Parliament and 
the public, it would not hereafter rest in doubt 
whether 45,000 cases were *' not yet concluded by a 
general report f or whether they " are dropped and 
probably will never be revived ;" or whether they are 
" actually defunct \" or whether they may have been 
completely '* worked out f or whether a suit, in which 
the decree referring the case to the Master was made 
in the year 1712, has ever been concluded.* The 
return should be drawn up in such a manner that any 
unprofessional person might be able to ascertain, and 
to understand, what progress had been made in every 
suit commenced and carried on under the new statutes. 
The knowledge that this return would be annually 

♦ S«e "Appendix to the Report of the Chancery Commissioners," p. 119. 
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before the legislature and the public, would exercise 
great control over the proceedings of the Court of 
Chancery. It would also be proper that an annual 
return should be made of the proceedings which shall 
be taken under the 7th, 8th, 9th, and 39th sections of 
of the statute,* to wind up the causes of the unfor- 
tunate suitors which are now pending in the Masters' 
oiSces. If returns had been made annually by the 
superior courts of law since the orders of 1834, and the 
number of special demurrers had appeared in those 
returns, the press would have brought the matter 
before the public, and the suitors Would not have 
suffered under the injustice of such a system for the 
last eighteen years. 

The Chancery Practice Amendment Actf is also 
founded on the Report of the Chancery Commissioners. 

In an early part of the Report, the Commissioners 
advert to a suggestion which has been made, " to 
remove all distinction between law and equity, and to 
blend the courts into one court of universal jurisdic- 
tion;" and they observe that "a change of such 
magnitude requires great consideration, and we pro- 
pose fully to discuss the subject in a future report." 

After some further observations on this subject, the 
Report contains the following important recommen- 
dation, which has been already adverted to in consi- 
dering the Common Law Procedure Act. *' We have 
arrived at the conclusion, that without abolishing the 
distinction between law and equity, or blending the 
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courts into one court of universal jurisdiction, a 
practical and effectual remedy for many of the evils 
in question n\ay be found in such a transfer, or blend- 
ing of jurisdiction, coupled with such other practical 
amendments as will render each court competent to 
administer complete justice in the cases which fall 
under its cognizance. We think that the jurisdiction 
now exercised by courts of equity may be conferred 
on courts of law, and that the jurisdiction now 
exercised by courts of law may be conferred on courts 
of equity, to such an extent as to render both courts 
competent to administer entire justice, without parties 
in the one court being obliged to resort to the aid of 
the other." 

It is supposed by many persons, that the distinction 
between law and equity has been abolished at New 
York, and in other parts of the United States. This 
is a mistake. The New York code, after reciting that: 
'* Whereas, it is expedient that the present forms of 
actions and pleadings in cases at common law should 
be abolished, and that the distinction between legal 
and equitable remedies should no longer continue, and 
that a uniform course of proceeding, in all cases, should 
be established,'^ enacts,* that remedies in the courts of 
justice are divided into actions and special proceedings. 
That an action is an ordinary proceeding in a court of 
justice, by which a party prosecutes another party for 
the enforcement or protection of a right, the redress 
or prevention of a wrong, or the punishment of a 
public offence. That actions are of two kinds, 1, civil; 
2, criminal. 

• Sec. 1 to 6. 
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It IS further enacted (sec. 69), that, " the distinction 
between actions at law and suits in equity, and the 
forms of all such actions and suits heretofore existing, 
are abolished, and there shall be in this State, here- 
after, but one form of action for the enforcement or 
protection of private rights and the redress of private 
wrongs, which shall be denominated a civil action.'' 

It has been decided that " the Code has abolished 
the distinction between legal and equitable reTnedies, 
but it has not changed the inherent difference between 
legal and equitable relief ^ Several cases on this subject 
are cited in the work of the member of the New York 
bar already referred to,* pp. 12, 55, 56. The case of 
Linden v, Fritz, 3 Code Reports, 164, fully establishes 
that the distinction between law and equity has been 
retained by the New York Code. 

It is not very easy to understand the nature or extent 
of the reform carried out by that Code, because it 
appears from the case of Knowles v. Gee, already 
referred to,t that where a civil action is brought, " if 
the case and relief sought be of an equitable nature, 
then the rules of Chancery pleading are to be applied 
to it — otherwise, those of the common law." 

It would not, however, be proper further to enter 
upon this question, as the Chancery Commissioners 
*' propose fully to discuss the subject in a future 
Report." 

We shall now proceed to consider some of the details 
of the Chancery Practice Amendment Act, and some 
matters omitted therefrom. 

* See ante, page 24. f I^^<^ 
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The Report states (page 5), that the Bill, (which the 
unprofessional reader will recollect purports to contain 
a narrative of the material facts and circumstances on 
which the plaintiff relies), not only prays specifically 
for the relief to which the plaintiff conceives himself 
entitled, *^ hut requires the defendant to make disco- 
very ^ — that is, to give answer on oath, in respect of the 
several matters stated and charged. . . With a view 
to this discovery, the Bill contains what is called the 
Iwderrogatvag part^ in which every statement and 
charge is converted into a series of questions framed 
on the principle that the defendant may possibly be a 
dishonest defendant, disposed to answer evasively, and 
therefore suggesting modifications of the statement or 
charge. . . Originally, these Interrogatories were 
used much more sparingly, and were confined to those 
matters supposed to be within the knowledge of the 
defendant, and as to which it was considered necessary 
or desirable to extract admissions from him. But, in 
course of time, this practice was altered, and the easier 
process was adopted of transmuting all the statements 
into questions of the nature above described.* The 
number of folios and the expense of all parties con- 
cerned^ were thereby greatly increasedy 

The Commissioners accordingly recommend that the 

* *' For example, if the statement be of a deed bearing a certain date, 
and made between, and executed by certain parties in certain words, or to 
a certain effect, the questions would be whether such a deed of that date, 
or some other and what date, was not made between and executed by- 
such parties, or some and which of them, or some other and which parties, 
in such words and to such effect, or in some other and what words, or to 
some other and what effect ?** 

£ 2 
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Bill should not contain any interrogatories ; but when 
an answer is required from any defendant, the interro- 
gatories should be delivered to the defendant from 
whom an answer is required, or his solicitor. 

This suggestion has been adopted by the 10th and 
12th sections of the Chancery Practice Amendment Act. 

There is no provision, however, contained in the 
statute to prevent the continuance of the abuse of 
transmuting all the statements in the Bill into interro- 
gatories, which may as easily be done where the Inter- 
rogatories are filed separately from the Bill, as when 
they are contained in the Bill. If a general order is 
not issued to prevent this abuse, a clause should be 
introduced into a Bill for the Amendment of the Sta- 
tute, providing that the plaintifiF shall abide the costs of 
filing such interrogatories, and the costs consequent 
thereon, unless the Court shall otherwise direct* The 
effect of this enactment would be to render it necessary 
that the plaintiff's counsel should, at the hearing of the 
cause, satisfy the judge of the propriety of having filed 
such interrogatories ; and such a provision would exer- 
cise a check upon the present system of framing unne- 
cessary interrogatories. 

The next question is, whether the Bill should be 
verified by a short affidavit annexed thereto. 

The New York Commissioners are of opinion that 
pleadings should be verified.f It is a very serious 

* This is the practice in Ireland, and it has had the effect anticipated. 

t See the observations in the edition of their final Report, already referred 
to, page 273. The New York Legislature have, however, onlv required 
a pleading to be verified where the previous pleading has been verified. 
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matter, being made a defendant in a suit in Chancery. 
Is there anything unreasonable in requiring that the 
plaintiff should not be permitted to aver what he does 
not believe ? Is it not right that men should be pro- 
tected against false and unfounded claims. Is it not 
right and proper to check frivolous and fictitious law- 
suits? If a party is not confined in his pleading to 
what he believes, how is it possible that adequate 
reform in pleading can ever be effected ? This is the 
short substance of the reasons given by the New York 
Commissioners for their opinion. We are not aware of 
any answer to those reasons,— except, that the wisdom 
of our ancestors has not suggested such a course ! If 
the reform of the Court of Chancery is to depend on 
precedent, her suitors have little chance of obtaining a 
just or proper measure of reform. In considering the 
question, it is right to observe that the Chancery Prac- 
tice Amendment Act recognises the principle that 
pleadings should be verified. Under the course of 
procedure which is superseded by the statute, it was 
necessary that the answer should be verified on oath ; 
but the reason of this appears to have been, that the 
Bill always contained interrogatories, and the plaintiff 
was entitled to a discovery from the defendant 
upon oath. Under the statute, however, the plain- 
tiff may not require an answer from the defen- 
dant, or file any interrogatories, but the defendant 
may, notwithstanding, file an answer*. If the defen- 
dant files an answer, although not required to do so, it 
is merely a pleading^ — and if pteadinga are not to be 

• Sec. la 
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verified, there is no reason why it should be sworn. 
Tlie 22nd section of the statute, however, requires that 
all answers should be sworn. Why should a defen- 
dant be bound to verify his defence, and the plaintiff 
be at liberty to file a Bill the statements in which he 
does not believe? The public may rest assured that 
one of the matters essential to the reform of the Court 
of Chancery is, that the plaintiff should verify the Bill. 
If the Bill is to be verified, the following form of 
affidavit would answer: "1,-4. B.^ the plaintiff in this 
suit, make oath and say, that so much of the Bill as 
relates to my own acts and deeds is true, and I believe 
that the said Bill, and all the statements therein, are 
true in every particular ; and I believe that no state- 
ment which it is material the court should be informed 
of is suppressed." 

The next matter to be considered is the 14th section 
of the statute, which enacts that the answer of the 
defendant may contain not only the answer of the 
defendant to the interrogatories, if such shall be filed» 
but such statements material to the case as the de- 
fendant may think it necessary or advisable to set 
forth. The statute very properly directs (section 10) 
that the Bill shall not contain any interrogatories for 
the examination of the defendant. Where such in- 
terrogatories are filed under the 12th section, they form 
a document separate and distinct from the Bill, which 
thus becomes a pleading properly so called, containing, 
if it be framed as directed by the 10th section, a con- 
cise narrative of the material facts on which the plain- 
tiff relies, divided into numbered paragraphs. The 
answer under the system just superseded is thus 
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described by the Chancery Commissioners : " It is 
frequently so long and so technically framed, with so 
many references and qualifications as to be scarcely 
iTdeUigible to tJte defeindant^ who is obliged to trust 
that his solicitor and counsel have, in the voluminous 

document to which he deposes, accurately translated 
the brief and somewhat bald notes which the solicitor 
took down from his mouth." 

This is the pleading which the statute would per- 
petuate where the plaintiff files interrogatories under 
the 12th section. It is quite clear that as 'the Bill and 
the interrogatories are to be separate documents, the 
answer, so far as it is the defendant's pleading, should 
be a separate and distinct document from the answer 
to the interrogatories. If it were, it would not be 
** scarcely intelligible to the defendant " — but it would 
(as it ought to do) contain a clear and distinct state- 
ment of the grounds of defence, and a concise narra- 
tive of the facts on which the defendant relied, in 
numbered paragraphs. 

Every professional person who has had experience 
in perusing answers is well aware of the accuracy of 
the description of the Chancery Commissioners, and 
the difficulty which even they have had in extracting, 
from the " scarcely intelligible" document, the grounds 
of the defence. 

The next matter to be considered is whether the 
defence by demurrer should be permitted. 

The Chancery Practice Amendment Act, sec. 13, 
enacts, that where the plaintiff, in any suit commenced 
by Bill, does or does not require any answer from the 
defendant or any one or more of the defendants to the 
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Bill, such defendant or defendants may, without any 
leave of the court, put in a plea, answer, or demurrer 
to the plaintiffs bill within the time now allowed to 
the defendant for demurring alone to a Bill, or within 
such other time as shall be fixed by any general order 
of the Lord Chancellor in that behalf ; but after that 
time a defendant or defendants not required to answer 
the plaintiffs Bill, shall not be at liberty to put in a 
plea, answer, or demurrer to the Bill without leave of 
the court. 

It will thus be observed that the right to demur to a 
Bill is retained. 

The Chancery Commissioners, in their Report,* state 
as follows: — "Having obtained the office copy of 
the Bill, the solicitor in some cases thinks it desirable 
to lay the papers before counsel, to advise whether the 
Bill is not demurrable, that is to say, whether on the 
plaintiffs own showing it does not appear that there is 
no case to warrant the interference of a court of equity. 
The result of this is occasionally, that a demurrer is 
filed, which is sometimes on substantial grounds, some- 
times on a technical objection to the frame of the Bill. 
The demurrer, when founded on substantial gi-ounds, 
frequently determines the suit with great advantage to 
the parties, both as to expedition and expense. When 
founded on a technical objection it is seldom attended 
with any practical result to the parties, but additional 
costs and delay ; for if allowed on a technical objection, 
it is allowed with liberty to amend the Bill.*' 

There is no further statement in the Report on the 
subject of demurrers ; — but in pages 25 and 41 it is 

* Pages 5 and 6. 
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recommended, '* That where the plaintiff does not re- 
quire an answer from the defendant, the defendant 
should nevertheless be at liberty, without leave of the 
court, to put in a plea or answer to the Bill within the 
ordinal^ time allowed by the court for that purpose." 

It might possibly be inferred from this recommenda- 
tion, that the Commissioners did not contemplate that 
the defence by demurrer should be retained ; but as it 
does not appear that any discussion took place in Par- 
liament on the 13th section of the Chancery Practice 
Amendment Act, it is to be presumed that the Com- 
missioners did not intend to recommend the abolition 
of that mode of defence. 

As the question whether the defence by demurrer 
should be permitted, is of much importance, I shall 
endeavour to explain the subject to the unprofessional 
reader. 

The object to be attained by the Chancery Reformer 
is to diminish expense, to prevent delay, and to secure 
as far as practicable that every case should be decided 
on its merits. The defence by demurrer, in the ma- 
jority of cases, increases expense, promotes delay, and 
prevents the case b^ing decided on its merits. 

A demurrer may be taken to a Bill, where it appears 
on the plaintiff's own showing that there is no case to 
warrant the interference of a court of equity. The 
demurrer is sometimes on a technical objection to the 
frame of the Bill, or on the ground that all proper 
parties have not been made defendants ; and sometimes 
it is taken on substantial grounds, that is, what the de- 
fendant contends are substantial grounds, the plaintiff's 
counsel not being at liberty on the argument of the 
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dennirrer to refer to any matter not appearing on the 
face of the Bill. The defendant, for the purpose of 
the argument, admits that every statement in the Bill 
is true, but insists that, notwithstanding, the plaintiff is 
not entitled to relief. 

It may appear reasonable to those who indulge in 
theory, that a defendant should be at liberty to insist 
by a demurrer, that admitting every allegation in the 
Bill to be true, the plaintiff is not entitled to sue ; and 
they contend that expense is saved and delay pre- 
vented by permitting a defendant to raise his defence 
by demurrer. This is all a delusion. Where a de- 
murrer is taken, the plaintiff can only sustain his case 
upon the statements in his Bill It frequently happens, 
that his title to sue, depends on written documents; 
for example, a deed, a will, a private act of parliament, 
a matter of record, an agreement, or a correspondence 
in writing. The pleader, if he performs his duty, states 
only so much of each document as he considers to be 
material. Th« office copy of the Bill* is laid before 
counsel for the defendant, who from his instructions 
may consider that his client has no defence on the 
merits. In such case three objects are to be attained: 
first, to delay the suit,— secondly, to weary out the 
plaintiff if possible with unnecessary expense, — ^thirdly, 
to put costs out of the plaintiff^s pocket into the pocket 
of the defendant's solicitor. 

The written instruments may have been abstracted 
in the Bill so as to admit of some ingenious argument, 
which could not stand a moment if the court could 

* Under the new statnte, a printed copy of the Bill will be served on 
each defendant 
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look at the documents themselves. Common sense 
tells us, that if a demurrer is taken to a Bill, the judge 
should be at liberty to read every document referred 
to in the Bill ; — equity tells us that the judge can not 
look at one of the documents, or outside the Bill itself. 
A clause of a deed, or other written instrument, is 
shortly stated in the Bill. It is a well-known rule of 
construction, that every part of a written document 
may be looked to, to assist in the construction of any 
particular clause. The judge, however, is not permitted 
to do so where a demurrer is taken ; and he must decide 
the case on the statement of the instrument contained in 
the Bill, whether such a statement be accurate or inac- 
curate. To such a length has this rule been carried, 
that it has been decided by Lord Langdale, that if a 
portion of a private Act of Parliament is set out in a 
Bill, and a demurrer is taken to the Bill, the judge is 
not at liberty to read one word of the statute except 
the portion set forth in the Bill, although other parts 
of the statute might remove the entire objection raised 
by the demurrer. No doubt, the judge, if he feels 
bound to allow the demurrer, in consequence of the 
written instruments not having been correctly set out 
in the Bill, may give the plaintiff liberty to amend, — 
but he does so on payment of costs by the plaintiff to 
the defendant ; and delay and expense are incurred, — 
although it is said th&t in theory, expense is saved and 
delay prevented by demurrer. It is a rule of plead- 
ing, laid down by Lord Cottenham, and by several 
other judges, that ** the presumption is always against 
the pleader, because the plaintiff is presumed to state his 
case in the most &vourable way for himself; and there- 
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fore if he has left anything material to himself in doubt, 
it is assumed to be in fiivour of the other party.*** 
Accordingly, if a statement in a Bill is capable of two 
interpretations, and a demurrer is taken, the court is 
bound to put the interpretation on the statement which 
may defeat the plaintiff, although the statement is suffi- 
ciently precise to put the matter in issue, and admit of 
its being proved, if a demurrer had not been taken. 

If a demurrer is taken to a Bill, the judge has to 
decide, not on the actual state of facts, but on an 
admission made by a defendant, solely for the purpose 
of the argument of the demurrer, that the facts are as 
stated in the Bill, and which admission, if the demurrer 
is over-ruled, is in no way binding on him in the fur- 
ther progress of the cause. 

A demurrer is either over-ruled, allowed generally, 
or allowed, with liberty to the plaintiff to amend on 
payment of costs. The only case in which the theory 
which justifies a demurrer, on the ground that it dimin- 
ishes expense and prevents delay, is found to be correct, 
is where the demurrer is allowed generally. If the 
demurrer is over-ruled, a decree is not then pronounced 
against the defendant. If the defendant is required 
to answer the Bill, he will, on the over-ruling of the 
demurrer, be bound to do so. If he is not required to 
answer, and does not answer, he shall, by the 26th 
section of the Chancery Practice Amendment Act, be 
considered to have traversed the case made by the 
Bill. Thus the cause must be set down for hearing; 
and expense and delay are caused by the demurrer. 
If the demurrer is allowed, and liberty given to the 

» 2 PhiUips, 28. 
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plaintiff to amend on payment of costs, this also causes 
delay and expense in the progress of the suit. 

The delay, expense, and injustice caused by a demur- 
rer are much increased if there are several defendants. 
In such case, one or more defendants may demur, one 
or more plead, and one or more answer. The cause 
can not, in such case, be set down to be heard against 
all the defendants together. The demurrer is set 
down to be argued between the plaintiff and the defen- 
dant who takes the demurrer. The plea is in like 
manner set down ; and the progress of the suit is sus- 
pended as against the answering defendants, and against 
those defendants who are not required to answer, and 
who neither plead, answer, nor demur,* until the 
demurrer and plea are finally disposed of. 

The demurrer is sometimes taken for want of parties, 
the object being to delay the suit, and if the plaintiff 
submits to the objection, or it is decided against him, 
he must pay costs, although the person not made a 
party has no substantial interest in the suit. 

The subject of parties to suits will be more fully 
considered hereafter. 

The lawyer, will, however, inquire how it is proposed 
that the defendant should take the legal objection that 
the plaintiff has no cause of suit, or is not entitled to 
sue by reason of some error in the frame of the suit. 
The answer to the inquiry is, that eveiy objection, or 
at all events, every objection on the merits, which 

* A defendant who shall not haye been required to answer, and shall 
not have answered the plaintiff's Bill, shall be considered to have traversed 
the case made by the Bill. — *' Chancery Practice Amendment Act," sec 26. 
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might be raised by demurrer, may be raised by answer, 
— except the objection of multifariousness. With 
respect to that objection, it might be proper that it 
should be capable of being raised by answer, but in 
such case, the court should have greater power of 
dealing with the question than at present, as the 
objection is often raised for the purpose of delay.* It 
will then be urged, that if an objection which might 
be raised by demurrer is raised by answer, the expense 
will be incurred of the plaintiff proving the case, 
although no fact may be in dispute. The reply to that 
objection is, that the defendant may, if he wishes to 
save expense, serve notice, oflfering to admit the facts 
and documents on which the plaintiflF relies. If the 
defence is raised by the answer instead of by demurrer, 
the court would have to decide, not on portions of 
written documents stated in the Bill, or on statements 
which are to be construed by the rule that they are to 
be taken most strongly against the pleader, — but on the 
entire documents, and on the real facts of the case; and 
the cause would be heard against all the defendants at 
the same time, instead of being first set down to be 
argued with the demurring defendants, next, with the 
defendants who plead, and lastly, when the demurrer 
and pleas are disposed of, against all the defendants.? 
It will, however, be then contended, that although 
Bills are not in future to contain interrogatories, yet, 
that by the 12th section, the plaintiff may file interro- 
gatories, if he require an answer from the defendant, 

* See Evans v, Coventry, 6 De Gex, M'N. and Grordon, 918. Power v, 
the College of Physicians, 7 I. C'baiuery Reports, 117. 

t See the note next page. 
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and that it would be unjust to compel a defendant to 
answer, where the Bill is subject to a demurrer. The 
reply to that objection is, that in ninety-nine cases out 
of one hundred no injustice would be done by com- 
pelling the answer to interrogatories in those cases 
where interrogatories are filed; but, if injustice is 
apprehended, liberty might be given to a defendant to 
apply to the court that he should not be com- 
pelled to answer, or, if compelled to answer, that 
the answer should be on such terms as the court 
might direct; or it might, perhaps, be provided, 
that a demurrer should not lie to a Bill, unless 
where interrogatories are filed. Such provision would 
lead to this result: — that few plaintiff would be 
advised to incur the liability to a demurrer by filing 
interrogatories under the 12th section of the Act; and 
thus the expense consequent upon such interrogatories 
would be got rid of, unless in cases where it was a 
proper and necessary proceeding to obtain discovery 
from a defendant. The unprofessional reader will keep 
in mind, that the omission to file interrogatories to 
obtain discovery from a defendant, does not prevent 
the plaintiff examining the defendant as a witness* 

* A demurrer cannot be filed in Ireland nnder the Court of Chanoerj 
Ireland Regulation Act, 1850 — but a proceeding m&y be taken in the nature 
of a demurrer without any of the objections hereinbefore adverted to. If 
the respondent in Ireland enters an appearance he must be served with 
notice of the proceedings. He is not bound to file any answer, but he may 
appear at the hearing and insist that, admitting the case made by the peti- 
tioner, the petitioner is not entitled to a decree. In such case, however, 
the Court would be at liberty to look to the entire of the documents put in 
issue by the petitioner, and not to the portion thereof stated in the petition, 
and if there was an obscure or ambiguous statement in the petition, the 
Court could permit it to be cleared up by evidence, and this case would be 
heard ^iiinat all the respondents (if more than one) at the same time. 
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Many of the observations made on the subject of 
demurrers are equally applicable to the defence by plea. 
The defence by plea is not so common as the defence by 
demurrer, — as a defendant does not, in general wish 
(if well advised) to embarrass himself with the tech- 
nicalities of pleading, where he may raise the same 
defence by answer. 

It is a matter, however, of serious doubt, whether 
the defendant should be at liberty to file any pleading 
except an answer. 

The next subject to be considered is, the rule of the 
Court of Chancery that a suit shall embrace all parties 
interested in the result. The injustice,- which, in 
practice, has arisen from this rule can not be described. 
General orders were issued, in the year 1841, to pro- 
vide a remedy in certain cases,* but those orders, 
although of some use in mitigating the evil, have 
provided no sufficient remedy. The subject was con- 
sidered by the Chancery Commissioners, and their 
Report contains recommendations which have been 
adopted in the Chancery Practice Amendment Act,t 
and substantial reform will be effected in the cases to 
which the statute applies. The delay, expense, and 
injustice, however, consequent upon the rule, that all 
persons interested in the subject matter of the suit 
shall be brought before the court as plaintiffs or de- 
fendants, will still be a just ground of complaint, as 
the cases not provided for by the general orders or by 



* See the 23, 24, 25, 26, 27, 2S, 29, 30, 81 and 32 of Lord Cottenliam^s 
Orders of 1841. 
t 16 and 16 Victoria, c. 86, sec. 42, 44, 61. 
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the statute are far more numerous than those for 
which provision is made. 

I shall endeavour to explain this important subject 
to the unprofessional reader. 

If it appears on the face of the Bill that some person 
interested in the subject matter of the suit is not a 
party, the defendant may raise the objection by de- 
murrer, by answer, or at the hearing of the cause. 

If the objection does not appear on the face of the 
Bill, the defendant may raise it by plea, by answer, or, 
if not so raised, and it appear upon the evidence in the 
cause that a person interested is not a party, the 
objection may then be raised at the hearing. In the 
majority of suits instituted in the Court of Chancery, 
the plaintiff is entitled to some relief, and the defend- 
ant has no defence on the merits. Where the 
defendant has no defence on the merits, his professional 
advisers usually endeavour to delay the proceedings by 
captious objections, and to make the plaintiff pay costs. 
Accordingly, a defendant who has no substantial 
defence, may, and frequently doed, raise an objection 
for want of parties, — ^by demui*rftr, if the objection 
appears on the face of the Bill, — b^ plea, if it does not 
appear on the hce of the Bill. If the plaintiff submits 
to the objection, or it is decided against him on argu- 
ment, he obtains liberty to amend his Bill, but on 
the terms of 'paying costs to the defendant. Thus, 
expense is caused, delay incurred, and injustice admin- 
istered, the defendant, in the case supposed, having no 
merits. It is perfectly clear that the defendant 
should not be permitted, in any case, to raise the 
objection of want of parties by demurrer or plea, and 

F 
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thus obtain costs where he may have no merits, — but 
he should be obliged to raise the objection, if at all, 
either by his answer — or, where he is not required to 
answer, and does not answer, (in which case he is, 
under the recent statute, to be considered as traversing 
the case made by the Bill,*) he should be bound to 
serve a notice on the plaintiff, within a time to be 
limited by a general order of the court, stating in the 
notice who the person is, or who the persons are, whom 
he insists should be brought before the court and on 
what ground. 

If the objection should be for the first time raised at' 
the hearing of the cause, the defendant who has not 
raised the point by answer or notice, and thus afforded 
the plaintiff an opportunity of amending his Bill, 
should not, under any circumstances, be entitled to 
claim costs arising out of the objection. Some judges, 
indeed, have held, that a defendant who does not raise 
the objection by answer, should not be entitled, at the 
hearing, to the costs of the day, but the question does 
not appear to be settled. 

It is, however, at the hearing of the cause that the 
great injustice arises, from the practical enforcement of 
the rule that all parties interested in the subject matter 
of the suit should be before the Court as plaintifib or 
defendants. The Chancery Commissioners, in their 
Report,t state, that when the cause comes on to be 
heard, *' It is not improbable, if the cause be complica- 
ted, that before the plaintiff's counsel has proceeded 
with the statement of his case, some one of the defend- 
ants takes a preliminary objection, that all the 

* Section 26. f P«ge 9- See also pages 16 to 19. 
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necessary parties have not been brought before the 
court ; and after a technical ar^ment, which, in some 
cases, is known to be wholly beside the merits, the 
court may be compelled to yield to the objection, and 
to direct the cause to stand over, in order that the 
plaintiff may, by new proceedings, bring the absent 
party before the court, against whom it may be 
necessary to prove the whole case, de Ttovo^ in the 
manner already described/' 

The absent party or parties is, or are, brought before 
the court; sometimes by amendment, sometimes by a 
supplemental Bill. 

The unfortunate plaintiff, whose suit may have been 
pending for years, and whose heart is sick with hope 
long deferred, and who has, perhaps, advanced his last 
guinea to pay counseFs fees, and the other various 
charges which are to be disbursed, in order to bring 
his suit to a hearing, has the announcement made to 
him, fatal to his hopes, and inconsistent with the due 
administration of justice, that his cause is to stand 
over, ^me dAe. After how many months it may again 
be in the list for hearing, after making some person a 
party, who may have had a remote or trifling interest 
in the suit^ or whether the plaintiff shall ever again be 
possessed of sufficient means to bring on his case, no 
person can say. No tribunal pretending to the name 
of a court of justice, should permit this evil to remain 
any longer without the suggestion of a remedy.* What 
that remedy should be, may admit of argument ; but 

* The practice in Ireland ae to parties to raits onder the provisions of 
the Court of Chancery Ireland Regulation Act, 1850, and the general orders 
is free from objection *, and it is imposnble in Ireland to raise a technical 

f2 
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the following suggestion is made for the consideration 
of those who are really desirous that the CSourt of 
Chancery should not be subject to the reproach of 
being compelled by law to administer injustice. Kthe 
objection for want of parties is raised at the hearing of 
the suit, the judge should have authority to hear the 
cause (and should, unless under yery particular circum- 
stances, exercise such authority) notwithstanding the 
objection; and should pronounce a decree; — and a 
direction should be inserted in the decree, that a 
printed copy of the Bill, and a copy of the decree 
should be served on the person who it is considered 
has such an interest as requires that he should be 
brought before the court, with a notice endorsed 
thereon, that he will be bound by the decree and the 
proceedings had and to be had in the suit, unless he 
shows cause to the contrary, within a limited time, 
(say a month.) The service of the bill, decree, and 
notice, should have the same effect as if a supplemental 
Bill was filed. In the great majority of cases, no cause 
would be shown, and the object of the defendant to 
delay the suit, and to accumulate expense, would be 
defeated. It sometimes happens, that the plaintiff 
would be bound to prove the whole case de novo 
against the new party, if so required by sibch new 
party ; but it often happens that the proofs already 
made would be binding on such new party. 

If the party served with the Bill and decree, on 
showing cause, insisted that he should have liberty to 

objection for want of parties so as to delay the cause. The Irish practioe 
in this respect shonld be adopted in ^gland. The subject is considered 
post page 82. 
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answer, and that the case should be proved denovo 
against him, the Court should, in case such requisition 
was unreasonable, have authority to order such new 
party to enter into such security, or lodge such sum in 
Court, as would cover the expense of proving the case 
over again, in the event of the Court being ultimately 
of opinion that such expense was incurred without just 
cause, and ought to be paid by such new party. 

If such new party was bound by the proofi already 
made, or did not require the case to be proved over 
again against him, he should show cause by lodging 
with the Registrar of the Court, objections in writing 
to the decree, signed by Counsel or a Solicitor. The 
Registrar should have copies of such objections served 
on the plaintiff and other parties, and the parties 
should, if it became necessary, attend before the Judge 
in Chamber to settle the decree, and if from the 
litigious opposition of any party it became necessary to 
set down the cause to be re-heard, the power which the 
Court would have of ordering such party to pay the 
costs of such re-hearing, in case the decree was not 
altered, would render a re-hearing a matter of unusual 
occurrence. 

In order to illustrate and explain to the unpro- 
fessional reader the injustice practically arising from 
objections at the hearing of a cause, that the suit is 
defective for want of parties, I shall refer to a case 
which came before one of the Chancery Commissioners 
(the Master of the Rolls). 

The ca£ie is the London Gas Light Company v. 
Spottiswoode.* The Bill was filed by the plaintiff, in 

* 14 Beyan, 264. 
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1848, against a Mr. Easton and the other former 
Directors and Trustees of the Company, seeking to 
make Easton and the other Directors and Trustees 
liable for a breach of trust in making advances out of 
the monies of the Company to a person of the name of 
ReicL Beid had become bankrupt in 1 846. The cause 
having been brought on for hearing, it was decided 
that the assignees of Beid were necessary parties, and 
the cause stood over to make them parties ; and they 
were accordingly so made by amendment. 

The date of the first ineffectual hearing does not 
appear on the. report of the case. 

The case again came on, on the 9th of July, 1851; 
but, just before the then hearing, Easton had died, and 
his representatives had not been made parties. 

Two objections were made by the Counsel for the 
surviving Directors and Trustees : — Ist, that the 
assignees of Reid should have been made parties by 
supplemental Bill, and not by amendment, — which 
objection was over-ruled: — 2nd, that the suit could 
not proceed in the absence of the representatives of 
Easton, who had died. Sir John Bomilly allowed the 
latter objection, and said, he did so with '^ great 
regret." 

The order of the Court is not stated, but, of course, 
the Cause was a second time directed to stand over 
for want of parties, — and liberty, it is presumed, was 
given to bring before the Court the representatives of 
Easton. 

Now, if the Master of the Bolls had had authority 
to have heard the cause the first time it was brought 
forward, and had made a decree, directing it to be 
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served on the assignees of Reid, and calling on them 
to show cause why thej should not be bound by the 
proceedings, it is almost certain, from the &cts appear- 
ing on the Report, that they would have shown no 
cause. Sir John Romilly had no jurisdiction or autho- 
rity, under the present unjust system, to make a decree 
at the first hearing ; and thus, there has been the 
expense of two abortive hearings. How many more 
abortive hearings there may be, nobody can tell. It 
is a disgrace to the Law, that an able and upright 
Judge should be coerced to administer injustice by the 
arbitrary rule in relation to parties to suits which j>re- 
chides the Court from proceeding in the absence of 
a party, if the preliminary objection is relied on, on 
behalf of a defendant who has no merits.* 

None of the clauses in the recent Chancery Act 
provide a remedy for the objection made at the first 
hearing of the case before Sir John Romilly. If 
Easton left no personal representative, possibly, the 
44th section of the Act, if it had been in force, 
would have removed the objection made at the second 
hearing. 

The next subject to be adverted to is, the provision 
in the Chancery Practice Amendment Act [England], 
section 26, that issue shall be joined *' by filing a repli- 
cation in the form, or to the effect, of the replication 
now in use " in the Court of Chancery. The repli- 
cation ^' now in use " puts the defendant on proof of 

* The unprofessional reader who wishes to make himself acqaainted 
with the delay, expense, and injustice which have arisen from the role as 
to parties to snits, should refer to Mr. Calvert's work on '^ Parties to Suits 
in Equity," and the authorities there refeired to. 
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every portion of his answer. This may have been 
necessary previous to the recent Statute, as the answer 
was not divided into paragraphs ; but the 14th section 
of the said Act enacts, that the '* "answer shall be 
divided into paragraphs, numbered consecutively, — 
each paragraph containing, as nearly as may be, a sepa- 
rate and distinct statement or allegation.'* 

There may be twenty distinct numbered paragraphs 
in an answer; the plaintifFmay only desire to dispute 
one paragraph out of the twenty ; but he is coerced^ if 
he disputes one paragraph, to put the defendant on 
proof of all. It is not easy to understand this. Nothing 
could be more simple than to permit a plaintiff to put 
the defendant on proof of one or more statements or 
paragraphs in the answer, referring to such statement 
or paragraph by its number: and if the Court made 
the plaintiff, although he obtained the general costs of 
the suit, pay the defendant the costs consequent on his 
wantonly, and vrithout any reasonable cause, putting 
the defendant on proof of the entire, or the greater 
part, of his answer, the expense of a suit would be 
considerably diminished. Questions were put, by the 
Chancery Commissioners, to some of the witnesses 
examined by them, on this subject. The answers 
were not satisfactory; nor is any good reason stated 
why the plaintiff should be compelled to put the entire 
answer in issue if he disputes a single paragraph. 

The next subject to be considered is, the provision 
contained in the 63rd section of the Chancery Practice 
Amendment Act. By that section, the Lord Chan- 
cellor, with the assistance of the Master of the Rolls, 
the Lords Justices, and the Vice Chancellors, or any 
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three of them, is authorized and required to issue 
General Orders for the purpose of carrying the Statute 
into effect. By the 64th section of the Act, all Gene- 
ral Orders under that Act are to be laid before Par- 
liament, — " Provided . always, that if either of the 
Houses of Parliament shall, by any resolution passed 
within thirty^six days after such rules or orders have 
been laid before such Houses of Parliament, resolve 
that the whole or any part of such rules or orders 
ought not to continue in force ; in such case, the whole, 
or such part thereof as shall be included in such reso- 
lution, shall, firom and after such resolution, cease to be 
binding." The 38th section of the Masters in Chancery 
Abolition Act authorizes and requires the Lord Chan- 
cellor, with the assistance of the Master of the Bolls 
and the Vice Chancellors, or any two of them, to issue 
General Orders under that Act, but there is no pro- 
vision as to those orders being laid before Parliament. 

The reader will thus observe, that under the provi- 
sions of the Chancery Practice Amendment Act the 
Lords Justices are to be consulted upon the General 
Orders to be issued under that act ; and those orders, 
when issued, are to be laid before both Houses of Par- 
liament for their approval. The Lords Justices, how- 
ever, are not to have any voice in the preparation of 
the general orders to be issued under the Masters in 
Chancery Abolition Act, nor are those orders to be 
laid before Parliament. 

It is impossible to discover any sufficient reason for 
this distinction. A new course of procedure founded 
on the recommendations contained in the Beport of 
the Chancery Commissioners^ is established by the two 
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statutes. They are intimately connected witli each 
other. The one measure of reform for the fntnre con- 
duct of suits in Chancery has been, for convenience, 
divided into two acts. The success of the plan of 
reform will much depend upon the general orders 
issued, or to be issued, under both statutes. The 
division of labour which casts the responsibility of one 
portion of the orders upon all the equity judges, or 
upon such of them as may sign the same^ — and the 
responsibility of another portion of the orders upon 
some of the equity judges, excluding others, appears 
to be very objectionable. Why are not the Lords 
Justices to have a voice in the preparation of the gene- 
ral orders io be issued under the Masters in Chancery 
Abolition Act? It may, no doubt, be said, that that 
act is to be principally carried out by the Master of the 
Rolls and the Vice Chancellors ; — ^but the Lords Justices 
form a part of the Court of Chancery, and ought to 
have a voice, with the other judges of the court, in the 
preparation of all the orders issued or to be issued 
tinder both statutes. 

Some general orders were issued on the 7th of 
August, 1852, under the Chancery Practice Amend- 
ment Act, but they appear to be incomplete. It would 
be necessary that every person who wishes to under- 
stand the new course of procedure, should make him- 
self master of the numerous general orders in force 
previous to the passing of the Chancery Acts of last 
session, as the orders of the 7th of August, 1852, appear 
only to repeal, impliedly, the former general orders, 
so far as they are inconsistent with the new orders. A 
consolidated code of general orders should be issued 
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tmder the two Chancery statutes, (which it might be 
necessary to divide into two parts, in consequence of 
the distinction between the two acts already pointed 
out,) so as to enable any person^ learned or unlearned 
in the law, to understand accurately the course of pro* 
cedure under the reformed system. How is it possible 
that the legislature can form any satisfactory opinion 
upon the orders of the 7th of August, 1852, without 
being acquainted with the previous general orders, 
which previous orders, it is presumed, are to apply to 
the proceedings under the new statutes^-Hsave so far 
as they are impliedly repealed by the recent statutes 
or the new orders? If such consolidated code of orders 
were issued, the public would be able to form an 
opinion whether the new course of Chancery Procedure 
is cheap, simple, and expeditious, or complex, dilatory, 
and expensive. 

*[The Pleading, Practice, and Procedure in the 
Court of Chancery in Ireland, are regulated by the 
13 & 14 Victoria, c. 89, and by the General Orders of 
the Court. That Statute is cited as '^ the Court of 
Chancery (Ireland) Regulation Act, 1850." The bill 
was prepared under the direction of Sir John Romilly, 
then one of the English law officers, and was brought 
in by him in the House of Commons. Sir John Ro- 
milly, who was one of the English Chancery Commis- 
sioners, appears to have had two objects in view ; 1st. To 
provide a remedy for the evil arising from references 

* The part between Ijrackets commencing here, and ending page 91 , 
not in the first edition. 
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to the Master ; the remedy being that the Master 
should have jurisdiction to act as an equity judge in 
the class of cases in which references had been usually 
made, and thus dispose of the case from its commence- 
ment to its close ; and the 15 & 16 sections of the Act 
were introduced for that purpose. 2nd. To render the 
proceedings in the Court of Chancery in Ireland* less 
dilatory and expensive. 

There are two classes of Cause Petitions under the 
Statute. 1st. The petitions to be disposed of by the 
Masters, whibh are called 15th section petitions. 3nd. 
All other cause petitions, which are caUed general 
cause petitions, to distinguish them from 15th section 
petitions. General cause petitions are heard before the 
Lord Chancellor of Ireland, or the Master of the Rolls, 
and it may be convenient to advert first to some of the 
leading rules of practice in Ireland in relation to gene- 
ral cause petitions, before adverting more particularly 
to the 15th section cases. 

A Chancery suit is commenced in Ireland, under 
the Court of Chancery Ireland Regulation Act, 1850, 
by Cause Petition. The proceeding in England is by 
bill The old proceeding by bill [which differs mate- 
rially from the present proceeding in England by bill] 
might be adopted in Ireland, with the statement, pre- 
tences, charges, and interrogatories, and the expensive 
proceedings consequent thereon; but in practice, bills 
are not filed in Ireland, as it is well known that if a bill 
was filed, the Court would allow no more costs to a 
successful plaintiff than if the proceeding had been by 
cause petition. 

The cause petition in Ireland, and the bill filed in 
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England under the 15 & 16 of the Queen, c. 86, s. 10, 
should contain as concisely as may be a narrative of 
the material facts.* The cause petition in Ireland is, 
however, verified by a short form of affidavit, which 
will be found in the schedule to the Court of Chancery 
Ireland Regulation Act, 1850, and is as follows:— 
" I (A. B.) the petitioner in the above written [or 
annexed petition, as the case may be], petition, make 
oath and say, that so much of the above written [or 
annexed, as the case may be], petition, as relates to my 
own acts and deeds, is true, and so much thereof as 
relates to the acts and deeds of any other person, I 
believe to be true." The verification of the cause 
petition by the short form of affidavit is of advantage, 
as it renders it necessary that the petitioner should 
read the petition before it is filed ; and if his instructions 
to his solicitor have been misunderstood, an opportu- 
nity is afforded of having any errors corrected before 
the filing of the petition. There are other grounds 
already adverted to which appear to render it advisable 
that pleadings should be verified. The bill in England 
is printed, [15 & 16 Victoria,, c. 86, s. 1], and the 
defendant is served with a printed copy, instead of 
being served with a subpcena. In Ireland, notice of 
the cause petition is served, and is in the form in the 
schedule to the General Orders of the 31st of Jidy, 
1851. The English practice of printing the bill, and 

* As to filing mterrogatories in England, Tide 15 & 16 Vict., c. 86, as. 
12 and 19 ; and as to interrogatories in Ireland, vide the 6th, 7th, and 8th 
sections of the Court of Chancery Ireland Regulation Act, 1850, and the 
16th of the General Orders of the 31st July, 1851. In practice, applica- 
tions to annex interrogatories are very rare in Ireland. 
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serving a printed copy on the defendants is the best 
practice. The practice could be adopted in Ireland by 
a Greneral Order, and applied to proceedings by cause 
petition. — ^In England, the defendant or defendants 
may demur or plead to the bilL In Ireland, a demur- 
rer or plea cannot be put into the cause petition. The 
writer entertains a clear opinion, that the practice in 
Ireland is the best in that respect. The grounds of 
that opinion have been already stated.* 

In Ireland, if the respondent does not file an affidavit 
by way of answer, the petition and the statements con- 
tained in it, are considered to be admitted, unless the 
respondent, or any respondent, is under disability, in 
which latter case the petitioner must prove his casc-f* 
In England, if the defendant does not file an answer, 
he is considered to have traversed the case made by the 
bilL'^t 

The Irish practice, in the opinion of the writer, is in 
this respect the best. 

In Ireland, the respondent, if he files an affidavit or 
affidavits, must file his affidavits, whether by way of answer 
or by way of evidence,§ within four weeks from the service 
of the cause petition , or before the petition shall be set down 
to be heard, unless the time be extended by the Court.|| 



* See ante page 57 and subsequent pages. 

t See the 6th of the General Orders of the 19th May, 1857. Mr. 
Gamble's work, page 81. 

X16& 16 Vict., 0.86,8.26. 

§ The ordinary mode of proving the petitioner's or respondent's case 
in Ireland, is by affidavit. In England this is not so. 15 & 16 Vict., c. 

86, 8. 29. 
]| See General Orders of 13th of June, 1836. 
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This is in the opinion of the writer an objectionable 
practice. The petitioner has three weeks time after 
the respondent's aiEdavits have been filed, to file affi- 
davits in support of the matters stated in the petition, 
and the respondents may, within fourteen days after 
the petitioner has filed his affidavits, file affidavits by 
way of rejoinder to any new matter contained in the 
affidavits in reply. 

The whole of this system is, in the opinion of the 
writer, objectionable. In the first place, it is clear that 
there should be an affidavit by way of answer by the 
respondent or respondents, which should be in the 
nature of a pleading, corresponding with the answer 
by way of affidavit filed in England.* To require a 
respondent to put in his affidavit by way of answer, 
and his proofi contemporaneously, and before the peti- 
tioner has given any evidence, except so far as the 
short form of affidavit, already referred to, can be so 
considered is, in the opinion of the writer, a very objec- 
tionable practice. If the Court of Chancery Ireland 
Begulation Act, 1850, had provided for the joining of 
issue as the English Chancery Act does,f such a practice 
could not have been adopted. 

The result of the Irish practice of successive affidavits 
by each party is that each party [in many cases] con- 
siders how far he may screw up his conscience to out- 
swear his adversary, and get his witnesses to do the 
same. 

The practice in England where the cause is heard on 
affidavits is much better than the practice in Ireland. 

* This was probably the intentioii of ihe statute. See 10th section. 
t 15 & 16 Vict, c. 86, 8. 26. 
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The practice in England [where the cause is heard 
on affidavit*] appears to be this: — ^Afber the defendant 
has filed his answer, and issue has been joined, a time 
is limited within which the affidavits on both sides are 
to be filed. Both parties may abstain from filing 
affidavits until immediately before the time for closing 
the evidence has expired. Thus, each party files 
affidavits in support of the matters put in issue in the 
pleading of each respectively, without either party 
being aware of what is stated in the affidavits of his 
adversary. 

The English practice is very clearly explained in the 
case of Thompson v. Partridge, 4 De Gex, McNaghten 
and Gordon, 794, and could be adopted in Ireland by 
general orders. 

Another mode of proviog a case in Ireland is by a 
viva voce examination before an examiner.t That 
appears to be the course in England under the 31 sec- 
tion of the 15 & 16 Vict., a 86, where the case is not 
proved by affidavit. That practice is, in the opinion of 
the writer, objectionable; and orders are not now 
made in Ireland notwithstanding the general orders,t 
either by the Lord Chancellor or at the Rolls for the 
examination of witnesses, viva voce, before an examiner; 
but the Masters sometimes adopt the course. It has 
always appeared to the writer that if there is to be a 
viva voce examination, it should be before the court^ 

According to the course of practice at the Rolls, if 

* See 15 & 16 Vict., c. 86, a. 29. 
t XI. and XII. General Orders, 19th May, 1857. 
t The 12th section of the Court of Chancery Ireland Regulation Act, 
1 850, authorises an order for a viva voce examination before the court. 
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counsel on both sides consider [in consequence of the 
affidavits being irreconcilable or from any other cause] 
that the witnesses should.be examined viva voce, or if 
a witness or witnesses has or have declined to make 
affidavits, a notice of motion is served, asking for an 
order for the examination at the hearing, of the wit- 
nesses viva voce* Such applications are, as a general 
rule, granted, as counsel do not make the application 
unless in proper cases. The names of the witnesses to 
be examined are stated in the order to prevent sur* 
prise. The effect of making an order hefove the hearing 
is, that it saves the expense of hearing the case twice. 
When there is an order for a viva voce examination, it 
is required that the parties should employ a short-hand 
writer, agreed on by both, so that in the event of an 
appeal there shall be an accurate note of the evidence. 
The sum payable to the short-band writer is regulated 
by the schedule of fees. 

The practice in England is not to make an order for 
a viva voce examination before the court, unless at the 
hearing of the cause.* The English practice leads to 
unnecessary expense and delay, as the cause is heard 
twice, instead of once. It happens [not unfrequently] 
from the objectionable system as to filing affidavits in 
Ireland, which has been already adverted to, that the 
court feels obliged at the hearing of the cause, where a 
previous order has not been made, to order the atten- 
dance of the parties who have made affidavits in order 
that they should be examined viva voce before the 
courl;. A day is always fixed for a viva voce exami- 

* See Raymond v. Brown, 4 De Gex &* Jonea, 680. 

O 
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nation, convenient to both parties, to prevent the 
expense of keeping country witnesses in Dublin. — 
The adoption of the English practice of having wit- 
nesses examined viva voce before the examiner, would 
greatly increase the expense of proceedings in the Court of 
Chancery in Ireland, as the examiner has no power to 
decide on the admissibility or relevancy of the evi- 
dence ; and an examination would occupy days before 
the examiner, which would not occupy much time 
before the court. Where there is an examination 
before an examiner the court has no opportunity of 
judging as to the degree of credit to which each witness 
is entitled. The success of the system of a viva voce 
examination before the court in Ireland, has arisen, no 
doubt, very much from the manner in which counsel 
have conducted the examination. 

The next subject to be considered is the question of 
parties to suits. That subject has been already con- 
sidered to some extent in the preceding pages. The 
Irish practice is, in the opinion of the writer, in this 
respect much better than the English practice. 

Under the 1st section of the Court of Chancery Ire- 
land Regulation Act, notice of the petition is served 
on such persons as the petitioner thinks fit, with power 
to the court from time to time to direct any further 
service of the petition. Some of the general orders 
provide as to who are to be made respondents in par- 
ticular cases,* but the rule in general is, that such 
persons only as the petitioner's counsel think ought to 
be respondents, are made so. 

* «. y^ 11 & 12 General Orders of 1851. 
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It seldom happens that any person materially in- 
terested in the suit is not made a respondent, and a 
mere technical objection, for want of parties, cannot 
in Ireland delay a suit, as in England. 

If it is suggested, at the hearing of the cause in 
Ireland, that some persons, who ought to be parties to 
the suit, have not been made parties, the court does 
not postpone the hearing on such objection, unless the 
person or persons not parties have some material 
interest in the suit, and are not represented by parties 
in the same interest, which is rarely the case, and it is 
quite impossible in Ireland to make a technical objection 
for want of parties. The court in Iceland, as a general 
rule, shears the cause notwithstanding the objection, 
and makes a decree, and directs a notice to be served, 
under the 32nd General Order of 1851, on the person 
who it is said should have been a respondent, which 
notice states very concisely the dates and short parti- 
culars of the proceedings and the decree, if any; and 
the notice concludes thus: — "Now, you are hereby 
required to take notice, that you are at liberty to 
inspect copies of said several proceedings at my office 
[i.e., the office of the petitioner's solicitor, whose name 
and address are at foot of the notice] ; and you are 
further to take notice, that under the 1st section of the 
said Act [i.e., the Court of Chancery (Ireland) Regu- 
lation Act, 1850], and under the 32nd of the General 
Orders of the 31st July, 1851, you will, by the service 
of this notice, be bound by the several proceedings 
already had or to be hereafter had in this matter, 
unless in 14 days after service hereof you shall show 

62 
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good cause to the contrary."* Only two instances, 
according to the recollection of the writer, have 
occurred after a decree in which cause was shown after 
service of this notica The power which the Court of 
Chancery in Ireland has of making a person respondent 
at any period of the suit, either by amendment or by 
the service of a notice under the 33nd General Order 
of 1851, has put an end in Ireland to the sjrstem of 
technical objections for want of parties. The Irish 
practice in this and in some other respects should, in 
the opinion of the writer, be adopted in England. 

The practice in Ireland, as to the dismissal of suits for 
want of prosecution, is also much better than the English 
practice. The dismissal by lapse of time in Ireland,'with- 
out any application to the court! (which application is 
necessary in England), renders it impossible to delay 
suits which are not referred to the Master under the 
15th section of the Court of Chancery (Ireland) 
Regidation Act, 1850; but suits referred to the Master 
under the 15th section are sometimes several years in 
the Master's office, there being no proper general orders 
to expedite such cases. 

It will be now proper to advert to proceedings under 
the 15th and 16th sections of the Court of Chancery 
(Ireland) Regulation Act, 1850. 

The 15th section is as follows: — 

" And be it enacted, That when any such petition as 
hereinbefore mentioned is presented to the court with 



* A course somewhat similar was adopted in England in the case of 
Hickling v. Boyer, 3 M. and Gordon, 648, and 1 D. M. G., 762. 
t The 27th of the General Orders of the 31et Julj, 1851. 
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respect to any of the following branches of the 
jurisdiction of the High Court of Chancery in Ireland, 
that is to say — 

** With respect to the administration of the real and 
personal estate or the personal estate of a deceased 
person, 

<* With respect to the foreclosure and redemption of 
mortgages, 

" With respect to the appointment of new trustees 
under any deed, will, or other instrument, 

^* With respect to the appointment of guardians and 
the allowance of maintenance to infants, 

" With respect to the taking of partiiership accounts, 
and 

"With respect to such other branches of the said 
jurisdiction as the Lord Chancellor of Ireland, with 
the assistance of the Master of the Rolls in Ireland, 
by any general order to be made as hereinafter pro- 
viced, shall from time to time direct,* 
the court may, on the application of the petitioners, 
and on the production of such affidavit of verification 
as aforesaid, by order made in a summary way, and 
without notice to any other parties, unless the court 
see fit to direct any such notice to be given, refer the 
said petition to the Master in Ordinary of the said 
court in rotation, either with or without any special 

* The 9th General Order of July, 1861, is as follows:— "That the 15th 
section of the said statute shall apply to petitions for payment of jndgmeut 
debts or deists by recognizance, by the sale of land, or otherwise, and to 
petitions for the payment of the arrears of annuities, or tithe or other 
rent-charges, or for payment of any charge or inci^brance on land, 
whether by sale or oat of annual rents and profits.'* 
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directions with reference thereto, as to the court may 
seem fit. 

The 16th section is as follows : — 

*' And be it enacted, That upon any snch petition 
being so referred it shall be lawful for the Master to 
whom the same is referred to consider the matter 
thereof, and to direct service of notice thereof as 
hereinafter directed, and thereupon to make all snch 
inquiries and such orders for payment of money into 
court or for the sale of real or personal estates or other- 
wise, not being orders for the distribution or payment 
of any share of money,* and generally to make such 
orders and give such directions in relation to the relief 
sought by such petition as the case may require; and 
for the purpose aforesaid the Master shall have, within 
the limits and subject to the restrictions and regula- 
tions herein provided, the same jurisdiction, authority, 
and discretion, and the same power to make orders, and 
otherwise to act in and about the matter as the court, 
or any Master of the court, could have exercised or 
done in or as incidental to a suit duly instituted and 
conducted according to the ordinary practice of the 
court, and it shall also be lawful for the Master to 
examine all or any of the parties to the suit viva voce 
if he think fit." 

The 17th and 18th sections contain some directions 
as to the mode of proceeding. 

The 15th section thus authorizes the court by an 
order " made in a summary way" to refer these petitions 
to the Master with or without special directi6ns. An 
objectionable practice was established under that 

• See 19 & 20 Vict., c. 92, sec. 27. 
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section of setting down these petitions before the Lord 
Chancellor for the time being as causes, which led to 
unnecessary expense. The practice has been altered 
within a few months, and 15th section petitions are 
now set down before the Lord Chancellor on every 
Saturday as motions.* The form of the Lord Chan- 
cellor's order, whether the case is heard as a cause or 
a motion, is to refer it to the Master, *' to consider the 
matter of the petition, and proceed thereon according 
to the statute." The practice in the Masters' offices, 
under the Court of Chancery (Ireland) Regulation Act, 
1850, is regulated partly by the statute and partly by 
general orders, which will be found collected in Mr. 
Gamble's book from page 283 to 318. The general 
orders of 1843 do not appear to be acted on,t and the 
writer does not approve of the orders made under the 
Court of Chancery (Ireland) Regulation Act 1850, 
regulating the practice in cases before the Master. 

When the Masters in Chancery Abolition Act was 
passed, by which the office of Master was abolished in 
England, the effect was to make the Equity Judge a 
Master in the class of cases where references were 

* Ab to what is '* an order made in a summary way" nnder the 15th 
section may be doabtfnl. — See the Ist Report of the English Chancery 
Commissioners, published in 1852, page 38. 

t e. g, — See the 114th of the General Orders of Lord St Leonards, of 
the 27th March, 1843. That order is as follows:—" That every Master, 
at the time of making his annual report, shall certify to the Lord Chan- 
cellor the names of the causes and matters before him, and of the solicitors 
having the prosecution thereof, which the Master shall be of opinion have 
not been effectually prosecuted since the date of the last report." That 
order and some other important orders of 1843, and the 4 & 5 Wm. IV., 
c. 78, sec. 16, do not appear to be acted on. — See the observations ante, 
p. 44, as to legal statistics. 
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QSQallj made; and the judge, with the assistance of 
chief and nnder clerks, is to dispose of the suit from 
its commencement to its close. There was little dis- 
tinction between the course adopted in Ireland by Sir 
John Romilly's Act of making the Master a Judge in 
such cases, and in England of making the Judge a 
Master. The object was the same — ^namely, that the 
suit shoald be carried on from its commencement to its 
close on the responsibility of the same judge. In 
England, the equity judge, where a reference is neces- 
sary, refers the matter to himself in chambers ; and, 
although occasionally where a question of difficulty 
arises at chambers it is adjourned to the court and 
argued in court, it is perfectly understood when a 
judge in England is disposing of what properly is court 
business and what chamber business. Unfortunately, 
in Ireland there is no proper distinction kept up be- 
tween what is properly court business and what is 
chamber business, in cases referred under the 15th 
section. When the Masters in Chancery Abolition 
Act was passed for England, the practice in Ireland, 
in 15th section cases, should have been regulated so as 
to have conformed as far as possible to the English 
practice. In England, in cases of references to 
chambers to take accounts, a certificate in the nature 
of a report is made in chambers,* and a decretal order 
is made in court founded upon it. In Ireland, it some- 
times happens, that no account is properly taken at all, 
and a decretal order is made, founded on no proper 
document; — sometimes the decretal order in effect em- 

* See form of the certificate — ^Tripp^s Forms, p. 195, 196. 
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bodies the report. The practice in the case of 15th 
section petitions is neither uniform nor satisfactory. 

Difficulty has arisen in proceedings before the Masters 
bj reason of an undue share of the business of the 
court having been cast upon them, under the operation 
of the 15th section of the statute; and the Masters, it 
is alleged, are not responsible for the delay in disposing 
of cases referred under that section. The same delays 
would possibly occur if the office of Master was abo- 
lished, unless some such course as is hereafter suggested 
should be adopted to enable the judge to compel any 
case which is improperly delayed being brought to a 
conclusion. The only effectual course, in the opinion of 
the writer, would be to have two or three solicitors of 
character and eminence appointed, with a small annual 
salary [e. gr., £200 a-year each] and the judge who 
found that a case was unnecessarily delayed, should 
have the power of giving the carriage of the proceed- 
ings to one of such official solicitors in rotation. Such 
solicitor being a public officer would take care that the 
proceedings were carried on properly, and with dis- 
patch. If there was a fund realised, he should be paid 
his costs of the proceedings in priority over the costs 
of the removed solicitor; and if there was no fund 
realised to pay his costs, the salary should be con- 
sidered as a sufficient compensation in such cases. The 
solicitor thus appointed should not be required to give 
up his private practice. If this was required the ser- 
vices of eminent members of the profession could not 
be secured. There is an office at present in Ireland of 
solicitor for minors and lunatics, and in cases where the 
court is dissatisfied with the manner in which a case in 
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which a minor or Innatic is interested is carried on or 
defended, the solicitor for minors and lonatics is di- 
rected by the coort to act; and if there is a fund to 
pay him he is paid his costs out of the fond ; if not 
he receives, it is believed, no compensation, which is 
not reasonable. The court would be frequently placed 
in much difficulty, if it was not for the assistance given 
by the solicitor for minors and lunatics, who does his 
business in a very satisfactory manner. The extension 
of the principle of official solicitors to cases where suits 
are delayed, would be important, and the court having 
the power in all such cases to nominate one of the 
official solicitors to carry on a delayed suit, would ope- 
rate very beneficially for the suitors. 

It is alleged by some persons, that there is an arrear 
of business in the Masters' offices; it is alleged by 
others that there is no arrear.* It is essentially neces- 
sary, before there shall be any legislation on the sub- 
ject of the Irish Court of Chancery, that the state of 
business in the Masters' offices should be enquired into 
and ascertained. The enquiry should be as follows: — 
1st. The title of every petition referred to the Masters 
respectively, under the 15th section of the Court of 
Chancery Ireland Regulation Act, 1850, since the 
passing of the Act. 2ndly. The date of the filing of 
the petition. 3rdly. The date of the order of reference. 
4thly. The dates of the several meetings before the 
Master in each case. 5thly. The date of the final 
decretal order, if any, and whether the suit is finally 
concluded. 

* See ante page 39 to 42. 
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It would take too much time to advert to every dis- 
tinction between the practice of the Court of Chan- 
cery in England, and the Court of Chancery in Ireland ; 
but the result of a comparison between the course of 
practice and procedure in each court under the respec- 
tive Chancery statutes is, that the course of practice 
and procedure is in some respects better in England, 
and in other respects better in Ireland ; and although 
the assimilation of the law in England and Ireland is a 
matter much to be desired, and the principle of excep- 
tional legislation for Ireland is most objectionable, except 
under very peculiar circumstances, yet it would not be 
advisable, for the mere object of assimilation, to intro- 
duce into Ireland any part of the English Chancery 
system which would increase expense or promote delay. 
Where the Irish practice is the best, it should be adopted 
in England.] 



I shall now proceed to consider a subject not less 
important than any to which I have called attention — 
namely, the Law which relates to the Transfer of 
Land. 

The feeling of the public on the subject of the 
impediments imposed by law, on the transfer and sale 
of land, has been well and forcibly described in an 
article* from which I have taken the following 
extract : — 

** The system which has been suffered to grow up 

* The TimeSf March 29, 1852. The obseryations in the text were 
written in 1852, the date of the first edition of this Pamphlet. 
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in this conntrj, is one which might have been devised, 
expressly to render land as little an article of com- 
merce, as little vendible and purchaseable as possible. 
If a man has a certain sum of money which he wishes 
to exchange for shares or stock in a public company, 
or the funds, the law points out an ostensible owner 
with whom he may deal; and though the stock or 
funds be affected with any arnount of trusts^ the 
writing of a few words settles the transaction. But 
if a man wishes to exchange his money against land, 
he is at once involved in a labyrinth of difficulty and 
expense. Voluminous abstracts, innumerable queries 
and objections, intenninable conveyances, wearisome 
delays, and still more interminable attorney's bills, 
beset his path, and, unless the purchase be very large, 
bear a formidable ratio to the outlay. Now, that these 
things are not absolutely necessary, is perfectly 
obvious, when we consider that stock in the funds, or 
shares in a railway company, are practically as per- 
manent as the land itself, and that the only essential 
difference between them consists in the manner of 
describing them; the former* being designated by 
numbers, the latter by local descriptions ; the one of 
which is as easily transferred by the simple registra- 
tion of a name as the other. Only admit that every 
piece of land may have, as every pound of stock has, 
some one to represent it for the purposes of alienation^ 
and to act as a trustee for all those who may be 
beneficially interested in it, and there is no reason 

* That 18, railwAj Bhares. Governmeiit and railway stock are not 
described by numbers, bat the aigument is equally applicable. 
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i¥hy land should not be transferred with as much 

simplicity as stock." "The only persons who 

would hare any just cause to complain of such a 
change would be those who have made it their business 
to acquire a knowledge of the complicated law, which 
at present fetters the transfer of land/' 

I shall endeavour to explain somewhat more fully 
than the limits of a leading article would permit, the 
difficulties which impede the transfer of land, and the 
remedies which should be applied to simplify the law 
on that subject. 

The difficulties arise principally from the following 
causes: — 

First— from the doctrine of trusts. Secondly — 
from there being no public office or department for 
the transfer of land. Thirdly — from there being no 
mode of setting up a real representative upon the 
death of the owner of land. Fourthly — ^from the 
circumstance that trustees in whom land is vested have 
not authority in general to act for and represent 
for all purposes the parties beneficially interested. 
Fifthly — from the doctrine of express and constructive 
notice. Sixthly — ^from the number of incumbrances 
and charges which frequently affect land. 

First, with respect to the doctrine of trusts: — 
Where Government stock, railway stock .and shares, 
or property of a similar class^ is transferred upon trust, 
the trust does not in any manner attach on the property 
itself. The trustees are personally responsible for the 
due performance of the trust to the persons beneficially 
interested, but the stock, &c., is itself in no way 
affected by the trust. The stock, &c., being thus 
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represented for the purposes of alienation bj the party 
in whose name it stands, whether such person is abso- 
lutely entitled thereto, or is only a trostee for others, 
no difficulty whatever arises in making out title to the 
stock, and any person desirous to purchase or to sell 
stock, &c., goes to a stockbroker, who for a trifling ad 
vaUyrem charge arranges the transfer by or to the 
person who employs him. 

In the case where land is transferred upon trust, the 
rule is quite otherwise. 

In ^* Sanders on Uses and Truste,"* it is thus laid 
down : — " Formerly we have seen that the intention of 
the parties has been frequently frustrated by the rigid 
adherence of the Court of Chancery to the technical 
scruples of the common law, for uses were considered 
as annexed to the estate of the feoffees in the land, 
a/ad not to the land iisdfr .... But '* courts 
of equity in later times have said that a trus^ shall 
never fail on account of the disability or non-appoint- 
ment of the trustee ;t because they hold that ^Ae trusty 
if properly created, wiU fasten upon and attach to 
the land intended to be made subject to it.** 

And again,} '* Courts of equity now hold that the 
trust attaches upon the land itself, so as to convert 
all persons acquiring the legal interest (except a pur- 
chaser for valuable consideration without notice) iTito 
trustees."* 



* Fifth edition, vol. i., pages 388, 389. 

f The Buggestion hereafter made woold not interfere with this doctrine 
as the Court of Chancery might have power in such cases to nominate and 
appoint trostees. 

t Ibid, page 280, note 6. 
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The proper remedy to be applied, to remove this 
impediment to the transfer of land, would be to enact, 
that no trust or charge created by any deed, will, 
conveyance, or other instrument — executed after the 
passing of the statute to amend the law — should 
attach upon or affect the land itself, but should affect 
the trustees or real representatives, and render them 
personally responsible in the same manner, and to the 
same extent, as trustees or personal representatives 
would be liable in respect of Government Stock, or 
property of a similar class, vested in them upon trust, 
or as personal representatives. Trustees of land, and 
real representatives, would thus represent for all pur- 
poses those who had a beneficial interest in the land. 
This subject, however, will be more fully considered 
hereafter. 

Secondly — The next impediment to the transfer and 
sale of land is, that there is no public office or depart- 
ment in which transfers of land are recorded. 

Some persons have supposed that an Act for the 
registration of deeds would, of itself, remove the 
difficulties which prevent the free transfer of land. 
This is a inistake. If the doctrine of trusts, and the 
several other causes which impede the sale and con- 
veyance of land, remain as at present, an act for the 
registration of deeds will be of little avail. In 
connexion, however, with the assimilation of the law 
which relates to the transfer of land, to that which 
relates to the transfer of Government and railway 
stock, &c., it would be necessary that a public office 
and department should be established, in which alone 
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anj Taiid transfer of land could in fntnre be made. 
Experience has shown that an act for the registration 
of deeds will, of itself, afford no sufficient remedy for 
the existing defects in the law. In Middlesex, York* 
shire, and Kingston-upon-Hull, statutes are in force 
for the registration of deeds, but much complaint is 
made in those counties of the present state of the law; 
and an act has been in force in Ireland for more than 
a century and a half, under which conveyances are 
registered (which statute has been amended from time 
to time), but the registration of deeds and conveyances 
has had so little effect in simplifying the law, that it 
became necessary to pass an act for the sale of incum- 
bered estates in that country, under which statute the 
Commissioners had power to convey a Parliamentary 
title.* The public desire that they should be enabled, 
by law, to sell land as they can sell Government or 
railway stock, without the necessary intervention in 
every case of judges, commissioners, or layryers. 

A public office or department should accordingly be 
established, which might be called the Land Trahsfeb 
Office, — ^and every future transfer of land, in order 
to be valid and effectual, should be made in such office. 
Books should be kept in the office, with a printed form 
of transfer on each page. The form of transfer should 
not be longer than the form of transfer of (xovermnent 
stock in the books kept at the Bank of England. No 



* A Bill is now (1863) before the House of Commons, entitled, ** A Bill 
for the Registration of Assnnmces in Ireland." The Bill being before 
Parliament, the writer does not offer any opinion npon it. 
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trust whatever should appear on such transfer. The 
transfer might, of course, be for a limited interest in 
the land; for example, for lives or years, but it should 
be an absolute transfer, without stating whether made 
upon trust or not. If the transfer was upon trust, the 
trust should be declared in a contemporaneous deed 
or instrument, in the same manner as where Govern- 
ment stock is transferred upon trust. 

A map should accompany every transfer, and such 
map, for the purpose of identification, should be signed 
and witnessed at the same time as the transfer, and the 
transfer should refer to such map. The map should 
either be annexed to the page opposite the transfer, or, 
if more convenient, all the maps might be bound up in 
a volume, to correspond by an outward number, or 
letter, with the volume in which the transfers were 
made. The trace of the land conveyed, should be 
made on a copy of the Ordnance Survey map, in those 
counties in which the survey has been completed,* and 
as the accuracy of these traces would be a matter of 
general importance, it would be proper that they should, 
in all cases, be traced or made by surveyors who should 
be officers of the Land Transfer Office, and who should 
be appointed for certain districts. The officers, sur- 
veyors, and clerks of the office should be paid out of a 
fund, to be created by an ad valoreTn stamp, to be 
impressed on each transfer and map. The amount of 
the stamp might either depend on the acreage trans- 
ferred, or on the amount of the consideration paid for 
the transfer. The expense of the office could, I 
loelieve, be provided for by the imposition of a very 

* The Suirey has now been completed. 
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inconsiderable stamp duty, unless the Chancellor of the 
Exchequer should think proper to impose a duty for 
the purpose of revenua 

Thirdly and fourthly — ^It would be necessary, as a 
part of the proposed plan, and to prevent the difficulty 
which would arise of obtaining a transfer, in the event 
of the death of the person or persons to whom land had 
been transferred, to adopt the suggestion of the English 
Chancery Commissioners as to the appointment of a 
REAL REPRESENTATIVE to a deceased person. 

It would be further necessary, that the trustees in 
all future conveyances of land should represent for all 
purposes, those who should have a beneficial interest in 
such land. This, indeed, would follow from the alter- 
ation in the law of trusts hereinbefore suggested. 

The opinion of the English Chancery Commissioners 
is not only important in relation to the recommendation, 
that a representative of the real estate of a deceased 
person should be provided, who should have the same 
power of representing and dealing with the real estate, 
as the executor or administrator has with respect to the 
personal estate, but is also important in relation to the 
question, whether trustees, in whom real estate is vested, 
should not, for all purposes, be considered as entitled 
to represent and act for those beneficially interested in 
the estate. 

The Reportof the Commissioners states that, " When- 
ever any property, real or personal, is vested in trus- 
tees (other than personal estate vested in executors 
or administrators as such), the general rule of the 
court requires that all the cestuique trusts should be. 
parties to any suit relating to that property." 
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And the Report then proceeds as follows : — " 'We 
think it most desirable that the principle of represen- 
tation now applied to personal property, and, in the 
limited cases above mentioned, to real property ,■}• should 
be universally applied to all cases of real property, and 
to all cases of trust estate. Courts of equity, in their 
great anxiety to do complete justice, and afford com- 
plete protection to the cestuique trust, have created 
embarrassments and difficulties for third persons, who 
had claims to make, and rights to assert, against the 
trust estate ; and have thereby j in many casesy mate- 
rially prejudiced the interests which they have sought 
to take under their special protecti'On, 

" The costs of the protection ultimately fall on the 
persons sought to be protected, and such costs creating 
certain loss, fall upon all cestuique trusts of trust 
estates in Chancery, in order that some cestuique trust 
may escape the risk pf possible loss from their interests 
being left to the protection of their trustee. The loss 
occasioned by costs seems not to have been adequately 
appreciated in the system adopted by courts of equity." 

I pray the attention of the reader to what follows: 
** We think it most desirable, that in cases of trust pro- 
perty, the trustees should, for all purposes in equity, 
represent it in the same manner, and to the same extent, 
as executors or administrators do the estates entrusted 
to them, and as assignees do the estates of bankrupts 
and insolvents." 



* "Report of Chancery Commissioners/* pages 15, 16. 
t The Commissioners had previously referred to the "Thirtieth General 
Order of the Court of Chancery," dated 26th August, 1841. 

h2 
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«« We also think that a representative of the real 
estate of a deceased person should be provided, who 
should have the same powers of representing and deal- 
ing with the real estate as the executor or adminis- 
trator has with respect to the personal estate.*" 

Fifthly — The next impediment to the transfer of 
land is the doctrine in relation to express and construc- 
tive notice. 

I have already observed that, "courts of equity 
hold that the trust attaches upon the land its6lf , so as 
to convert all persons acquiring the legal interest 
(except purchasers for valuable consideration, without 

notice) into trustees."! 

Although it has been proposed that trusts should 
no longer attach upon the land itself, yet courts of 
equity would probably hold that a purchaser, with 
notice of a trust, would be bound by the trust in the 
same manner as if it had attached upon the land. 

The unprofessional reader should not be led to sup- 
pose, that his being a purchaser, uithoutf notice, in the 
popular and ordinary sense of the term, would enable 
him to hold the land, which he had bond fide pur- 
chased, and paid for, discharged from the trusts. The 
purchaser, for fiill and valuable consideration, although 
he had no knowledge whatever of the trust, may be 
effected by what a court of equity considers to be 
notice. Thus, "notice to the purchaser's counsel, 

• The Report was signed by Sir John Romilly, Sir G. J. Turner, Sir 
James Parker, Sir James Graham, Mr. Henley, Sir W. Page Wood, Sir R 
Bethell, (now Lord Chancellor) Sir C. Crompton, and Mr. W. M. James 

Esq. 

f See ante, page 94. 
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attorney, or agent, although himself the vendor, or 
although he be concerned for both vendor and pur- 
chaser, bmdsthe IxUter. So, notice to a solicitor in the 
country is notice to a purchaser, although he acts by a 
town agent; and notice to the town agent, of the pur- 
chaser's attorney in the country, would also be notice 
to the purchaser, and this prevails, although the pur- 
chase is made under the direction of a court of equity ; 
and infants are equally bound with adults/' .... 
" Although the counsel, attorney, or agent, be employed 
only in part, and not throughout the transaction, the 
purchaser is equally affected by the notice."* . . 
** What is sufficient to put a purchaser upon inquiry is 
good notice. That is, where a man has sufficient infor- 
mation to lead him to a fact, he shall be deemed cog- 
nizant of it Therefore, if a man knows that the legal 
estate is in a third person at the time he purchases 
it, h$ is bound to take notice what the trv;et ie» So, 
notice that the title deeds are in another man's posses- 
sion, may be held to be notice of any equitable claim 
which he may have on the estate, and as a security 
for which he held the deeds. So, if a purchaser, 
with knowledge of the relation, bought from an agent, 
who bought from his principal, he may have to defend 
the purchase just as if he were himself the agent. 

* '* A Concise and Practical View of the Law of Vendors and Pur- 
chasers of Estates, hj Sir Edward Sugden, 1851," pages 602, 606. The 
subject of notice is very fally considered hy Lord St Leonards, in his work 
on Vendors and PnrchAsers, lith edition, (1862), c. 28, section 2, com- 
mencing at page 749, and section 8, commencing 754. As to his Lordship's 
opinion, that a purchaser should not be bound by constructive notice — and 
should be relieved from judgments. See Handy Book on Property Law, 
7th edition, conclnding page. 
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A notice that part of the estate is in possession of a 
tenant is notice of a lease. And if the tenant has even 
changed his character by having agreed to purchase 
the estate, his possession amounts to notice of his equi- 
table title as purchaser.* It has been held in cases 
arising under registry acts, that apparent fraud, or 
clear cmd undoubted notice, would be a proper ground 
of relief ; but suspicion of notice, though a strong sus- 
picion, is not sufficient to justify the court in breaking 
in upon an Act of Parliament."* 

If the proposed plan of a Land Transfer Office was 
adopted, the doctrine of trusts altered, provision 
made for the appointment of real representatives, and 
if trustees of land had authority to act for, and repre- 
sent, for all purposes, the parties beneficially interested, 
the whole of the doctrine of express and constructive 
notice, so far as it is is thereby sought to convert pur- 
chasers for valuable consideration into trustees, should 
be put an end to. 

If any apprehension was felt on the ground that a 
surviving trustee or a surviving tenant in common 
might commit a fraud, and sell the estate and appro- 
priate the proceeds, provision might be made that 
where land was vested in the name of two or more 
persons in the Land Transfer Office, the survivor should 
not be at liberty to convey without the real representa- 
tive of the deceased joining in the transfer. The 
power of appointing new trustees under the Trustee 
Act, 1850, would prevent difficulty in the several cases 
provided for by that act ; and if care was taken in the 

* Lord St. Leonards on Vendors and Parchasers, 14th edition, 728. 
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selection of Trustees of land, fraudulent transfers 
would be of very rare occurrence. 

No doubt, there might be an occasional transfer of 
land, where it would be equitable, in the natural and 
not the artificial sense of the term, to convert the pur- 
chaser into a trustee ; but it would be much better that 
an occasionial breach of trust should be committed, 
than that the complicated system at present in operation, 
and the intolerable expense, delay, and injustice to 
which it constantly leads, should be continued. If 
lawyers could be persuaded to think less of theory, and 
more of the practical results which follow from their 
theory, the public might have some chance of carrying 
out law reform. 

The next impediment to the transfer of land is the 
number of incumbrances which sometimes affect the 
same. If a party from whom it should be sought to 
obtain a loan on mortgage, declined to make the ad- 
vance, unless the lands proposed to be mortgaged 
should be transferred to him, they could be so trans- 
ferred in the Land Transfer Office ; but the transfer 
should appear in the books of the office to be an abso- 
lute transfer. It is every day's practice to obtain an 
advance of money on a mortgage of Government stock, 
but the transfer in the books at the Bank of England 
is an absolute transfer. If the mortgagor was appre- 
hensive that the lands might be sold by the mortgagee, 
and the surplus proceeds misapplied, it could, in all 
cases, be arranged that the transfer should be made to 
the mortgagee, and some other person who would be a 
trustee for the mortgagor. The transfer in the books 
of the office would be an absolute transfer, but the 
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mortgagor and mortgagee would be both secure; — 
and it could be arranged that a sale should take place 
without the necessity of a foreclosure suit, if the 
amount was not paid off, within a limited time, after a 
notice by the mortgagee requiring payment. 

With respect to any subsequent mortgage, it should 
be ineffectual to create any charge on the lands. If the 
trustee, however, to whom the transfer was made con- 
jointly with the first mortgagee, was a party to the sub- 
sequent mortgage, he would, of course, be a trustee for 
the subsequent mortgagee in respect of the surplus 
proceeds of a sale, after paying off the first mortgage. 
If the trustee was no party to the subsequent mortgage, 
the subsequent mortgagee might, perhaps, be at liberty 
to obtain a charging order, in the manner hereinafter 
mentioned, as against the surplus proceeds, if any, after 
paying off the first mortgage. 

No judgment or other security entered into, acknow- 
ledged, or recovered after the passing of the proposed 
statute, should in any manner affect land, nnless a 
charging order should be obtained as hereinafter men- 
tioned.* This provision should apply not only to 
charges and incumbrances by virtue of which a gross 
sum of money is to be paid, but to annual and periodi- 
cal charges, such as jointures or annuities. 

With respect to the mode in which a charging order 
is obtained as against Government stock, and shares in 
public companies, it is enacted by the 1 and 2 Victoriat 

* A bill is now (1863) before the Honse of CommooB, entitled a bill *'t9 
further amend the Law concerning Judgments and Recognizances in Ire- 
land.'* The bill being before Parliament, the writer does not offer Buy 
opinion upon it 
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c. 110, s. 14, that if any person against whom any 
judgment shall have been entered up in any of Her 
Majesty's superior courts at Westminster, shall have 
any Government stock, funds, or annuities, or any stock 
or shares of or in any public company in England 
(whether incorporated or not), standing in his name, in 
his own right, or in the name of any person in trust for 
him, it shall be lawful for a judge of one of the supe- 
rior courts, on the application of any judgment credi- 
tor, to order that such stock, &c., &c., shall stand 
charged with the payment of the amount for which 
judgment shall have been so recovered, and interest 
thereon; and such order shall entitle the judgment 
creditor to all such remedies as he would have been 
entitled to, if such charge had been made in his favour 
by the judgment debtor, provided that no proceedings 
should be taken to have the benefit of such charge 
until after the expiration of six calendar months from 
the date of such order.* 

The 3 and 4 Victoria, c. 82, s. 1, extended the former 
statute to funds standing in the name of the Account* 
ant General of the Court of Chancery; and the 15th 
section of the 1 and 2 Victoria, c. 110, authorizes the 
application for the charging order to be made eaj-parte, 
and without notice to the judgment debtor, and pro- 
vides that it should be an order to show cause only; 
and such order operates as a distringas, and prevents 
the Bank of England or the public company from per- 
mitting a transfer to be made, until the order shall be 
discharged or made absolute. If the order is made 

* See 8 & 4 Yict., o. 105, b&, 23 and 24, being the Act in force in 
Ireland. 
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absolute, it operates as a distringas, and prevents a 
transfer. All persons claiming to be entitled to a 
charge or incumbrance created, or to a security acknow- 
ledged or recovered, after the passing of the proposed 
statute, should be bound, in case they sought to enforce 
the same against land, to obtain a charging order ; and 
such charging order should be obtained by a course of 
procedure similar to that pointed out by the 1 and 2 
Victoria, c. 110, s. 14 and 15. The charging order, if 
obtained, should be lodged in the Land Transfer Office, 
and would operate as an injunction against the transfer 
of the land charged, without the knowledge or concur- 
rence of the party who obtained such order. 

Provision should be made, however, that a charging 
order, unless in case of jointures or annuities, should 
only remain in force for a limited period (say five 
years) ; but such order might be renewed. In case of 
jointures, the order should be in force during the life 
of the jointress, and in case of annuities for the period 
for which they were created, but such periods should 
appear on the face of the charging order. A schedule 
should be annexed to every charging order, in a form 
to be stated in a schedule to the proposed act, — which 
should provide for an accurate description of the lands. 
Charging orders should be bound up in volumes, and 
carefully indexed ; and it should be the duty of the 
officer of the Land Transfer Office, immediately on 
such charging order being lodged, to enter a short 
reference to same at. foot of any transfer appearing in 
the books of the office, of the land mentioned in the 
charging order. Separate indexes of lands, and names 
of grantors, and of persons against whom charging 
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orders were obtained, should be kept, according to 
forms, which should be stated in the schedule to the 
proposed act. 

Another subject to be considered is, whether leases 
should be recorded in the Land Transfer Office. It 
would, perhaps, be desirable, that leases should be lodged, 
or an entry thereof made in such office. Some persons 
might consider it advisable that the lease itself should be 
lodged in the office. If it were so lodged, it should be 
accompanied by a map prepared in the manner already 
stated ; and provision should be made that a certified 
copy of the lease, and a trace of the map (if required), 
should be evidence of same. This would prevent the 
necessity of two parts of the lease being executed, and 
the leases, which should be bound up in volumes, would 
be free from the danger of loss. 

If it were not thought desirable to lodge the lease 
itself, a very short form of demise could be made in 
books to be kept in the Land Transfer Office for that 
purpose, signed by the lessor and lessee, stating the 
date of the lease, the term, and the rent reserved, and 
referring to the lease, which should be endorsed by one 
of the officers in such Transfer Office. 

The unprofessional reader will observe (if I have 
been so fortunate as to have made the proposed plan 
of reform intelligible), that the plan would only be 
prospective. There would be considerable difficulty 
attending the making it retrospective.* If, however, 

* Since this was written, (in 1852) the Act of the 21 & 22 Vict., c 72, 
[creating the Landed Estates* Court] was parsed. That Act, which onlj 
extended to Ireland, enables any owner to have his title investigated by 
the Conrt, and to obtain a judicial declaration that he has a good title,-^ 



108 LAW &EFOKM. 

when the Land Transfer Office was established, anj 
satisfactory mode should be suggested of rendering 
the plan retrospective in its operation, the existence of 
the system as proposed would obviously &cilitate such 
further reform. 

Many minute details for the carrying into effect the 
proposed plan could be stated ; for example — ^it might 
be necessary to make an alteration in the law of dower, 
and in the act for the abolition of fines and recoveries ; 
— ^but it would render the subject complex to the 
unprofessional reader to enter into those details. If 
the principle of the plan proposed were admitted, I 
have no hesitation in stating, that a Bill could be pre- 
pared without much difficulty. 

It will be kept in mind, that if the law which relates 
to the sale and transfer of land was rendered simple 
and inexpensive, considerable reform would be thereby 
indirectly effected in the proceedings of the Court of 
Chancerv. 

The writer is of opinion that any plan which would 
uphold the present doctrine of trusts, — which would 
not provide for the appointment of real representatives, 
— which would not enable trustees in whom real estate 
is vested to act for and represent, for all purposes, the 
parties beneficially interested, — which would not free 
from liability and responsibility, as to the performance 
of any trust, all bona fide purchasers for valuable con- 
sideration, without regard to the existence of actual or 

and inch declaration is made to confer an indefeasible title. The plan 
suggested by tbis pamphlet could be easily engrafted on the said Act. 
The Act of the 25 & 26 Vict., c. 67, contains somewhat omilar provimons 
for England. See also 25 & 26 Vict., c. 58. 
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constructive notice of the tmst, — which would not 
prevent land from being subject to any incumbrance, 
except by some such course of procedure as has been 
suggested, — and which would not provide a pubHe 
office for the transfer of land, would be ineffectual as 
a measure of reform * 

The writer must, of course, entertain much doubt as 
to the propriety of the plan suggested in this pamphlet, 
to fecilitate the transfer of land, opposed as it is to the 
high authority of Lord St. Leonards ; but it is to be 
kept in mind that the Chancery Report was signed by 
Sir J. Romilly, Sir G. J. Turner, Sir James Parker, Sir 
James Graham, Mr. Henley, Sir W. Page Wood, Sir 
R. Bethell, (now Lord Chancellor), Sir C. Crompton, 
and W. M. James, Esq. 

If the plan suggested was adopted in Ireland, the 
Land Transfer Office should be placed under the con- 
trol of the Landed Estates* Court. The estates sold 
under the Incumbered Estates* Act, and by the Landed 

* The principal features of the above plan proposed for the reform of the 
law which relates to the transfer of land, are disapproved of by a very high 
authority, Lord St. Leonards. In the 7th ed. of the Handy Book on Pro- 
perty Land, (1863) p. 228, his lordship siates, ** the leading Bill of last 
Session (25 & 26 Vict., c. 53), for registering title, avoided the objection- 
able recommendation of the Chancery Commissioners to have a nominal 
owner of the fee always on the register, which was adopted in the previous 
Bill, and which, objectionable as it was, appeared to the. Commissioners, 
and to the framers of the Bill, the only mode in which a register of title 
conld work ; bat the Bill which is now law, although it was ushered in as 
a registration of title, degenerated, as I feared it would, into a law esta- 
blishing a general registry, and the scheme is therefore open to all the 
otgections pointed out in my 9th letter; and, indeed, is still more objec- 
tionable than any preceding Bill, inasmuch as it imposes restrictions, 
datieB, and expenses upon the owners of land beyond anything previously 
attempted.** 
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Estates' Court, are becoming re-incumbered every day, 
and in the course of time difficulties as to making out 
title will again arise, if some such remedy as is sug- 
gested in this pamphlet be not applied. The time for 
applying it, if at all, is at present, as there would be but 
little difficulty in registering the title of estates which 
have been sold by the Incumbered Estates^ Court, or by 
the Landed Estates' Court. Whether the Acts of last 
Session of the 25 and 26 Vict., c. 53, and 67, which 
extend only to England, will affi^rd any sufficient 
remedy for the existing evil in that part of the United 
Kingdom, will appear before long. 
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(A.) 

The New York Code,* as prepared by the Commis- 
sioners, provides by the 534th section that, — " The dis- 
tinction between actions at law and suits in equity, and 
the forms of all such actions and suits heretofore exist- 
ing, shall be abolished, and that there shall be in this 
State hereafter but one form of action for the enforce- 
ment or protection of private rights, and the redress or 
prevention of private wrongs, which shall be denomi- 
nated a civil action." 

The 636th section provides that—" All the forms of 
pleadings heretofore existing are abolished, and herein- 
after the forms of pleading in civil actions, and the 
rules by which the suflBciency of the pleadings is to be 
determined, are those prescribed by this code." 

* It is to be recollected that this is the code as prepared and recom- 
xQeiided bj the New York Commissioners in their iinal Report. 

The code as adopted by the New York Legislature, has been already 
adverted to, and differs therefrom. 
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The only pleadings allowed by the code (sec. 637), 
on the part of the plaintiff, are the complaint and the 
reply. The plaintiff is not permitted to demur to the 
defendant's pleading, and a replication is only neces- 
sary where the answer sets up a counter claim. 

The only pleadings allowed on the part of a defend- 
ant are the demurrer or the answer. Thus new assign- 
ments, rejoinders, sur-rejoinders, rebutters, sur-rebut- 
ters, and demurrers to all pleadings subsequent to the 
complaint, are disapproved of. 

The 639th section provides that the complaint must 
contain : — " 1st ; The title of the cause ; specifying the 
name of the court in which the action is brought, the 
name of the county in which the plaintiff desires the 
trial to be had, and the names of the parties to the 
action, plaintiff and defendant" 

'^Secondly: A statement of facts constituting the 
cause of action, in ordinary and common language 
without repetition, and in such a manner, as to enable 
a person of common understanding to know what is 
intended." 

" Thirdly, A demand of the relief to which the plain- 
tiff supposes himself to be entitled. If the recovery of 
money be demanded, the amouut thereof must be 
stated." 

Sections 640 to 644 contain the provisions as to de- 
murrers taken by the defendant. It has been already 
observed, that according to the recommendation of the 
New York Commissioners, no demurrer ought to be 
taken by the plaintiff to the defendant's pleading. 

Sections 645 to 650 contain provisions as to the 
defendant's answer to the complaint. 
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<* The answer of the defendant must contain a denial 
of each allegation of the complaint controverted by the 
defendant, or of any knowledge or information thereof 
sofficient to form a belief.'' 

**2ndlj. — A statement of any new matter consti- 
tuting a defence or courUerclaim^ in ordinary and con- 
cise language, without repetition, and in such a manner 
as to enable a person of common understanding to know 
what is intended." 

Section 646 provides that '* The counterclaim men- 
tioned in the last section must be one existing in favour 
of a defendant, and against a plaintiff, between whom 
a several judgment might be had in the action, and 
arising out of one of the following causes of actioit.'' 

1st. — *^ A cause of action arising out of the conduct 
or transaction set forth in the complaint as the founda- 
tion of the plaintiff's claim, or connected with the sub- 
ject of the action.** 

Sndly. — ''In an action arising on obligation, any 
other cause of action also arising on obligation, and 
existing at the commencement of the action.** 

Section 647 provides that '^ If the defendant omit to 
set up a counterclaim in the causes mentioned in the 
1st sub-division of the last section, he cannot afterwards 
maintain an action against the plaintiff therefor.*' 

Section 648 provides that " When cross demands 
have existed between persons, under such circum- 
stances, that if one had brought an action against the 
other a counterclaim could have been set up, neither 
can be deprived of the benefit thereof by the assign- 
ment or death of the other, but the two demands must 

I 
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be deemed compensated so far as they equal each 

other." 

Section 649 provides that " The defendant may set 

forth by answer as many defences and counterclaims as 

he may have. They must each be separately stated, 

and the several defences must refer to the causes of 

action which they are intended to answer, in a manner 

by which they may be intelligibly distinguished. The 

defendant may also answer one or more of the several 

causes of action alleged in the complaint and demur to 

the residue." 

Section 650 provides that " If the answer set up new 
matter which is not replied to as provided in the next 
section, and the issue be tried on complaint and answer 
alone, and judgment be given thereon for the plaintiff, 
the court may permit the defendant to withdraw or 
amend the answer upon such terms as may be just/' 

Section 651 provides that " Where the answer con- 
tains new matter constituting a counterclaim, the plain- 
tiff may, within 20 days, reply to such new matter, 
denying each allegation controver ed by him, or any 
knowledge or information thereof sufficient to form a 
belief ; and . he may allege, in ordinary and concise 
language, without repetition, and in such a manner as 
to enable a person of common understanding to know 
what is intended, any new matter, not inconsistent with 
the complaint, constituting a defence to the counter- 
claim." 

The general rules of pleading are stated from sec- 
tions 652 to 663, both inclusive. Section 652 contains 
the important provision that every pleading " must be 
verified by the party, his agent, or attorney, to the 
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effect that he believes it to be true/' The verification 
must be by the affidavit of the party, unless under the 
special circumstances stated in the section. The reasons 
in support of the verification of pleadings are stated in 
the report of the New York Commissioners in a note to 
that section. 

Mistakes in pleading, and amendments, are provided 
for by sections 666 to 673, both inclusive. Those sec- 
tions appear to be of much importance, and are as 
follows : — 

Section 666. — " No variance between the allegation 
in a pleading and the proof is to be deemed material, 
unless it have actually misled the adverse party, to his 
prejudice, in maintaining his action or defence, upon 
the merits. Whenever it is alleged that a party has 
been so misled, that fact must be proved to the satis- 
faction of the court, and it must be shown in what 
respect he has been misled ; and thereupon the court 
may order the pleading to be amended, upon such terms 
as may be just 

Section 667. — " Where the variance is not material, 
as provided in the last section, the court may direct the 
fact to be found according to the evidence, or may 
order an immediate amendment, without costs.'* 

Section 668. — " Where, however, the allegation of 
the claim or defence to which the proof is directed, is 
unproved, not in some particular or particulars only, 
but in its general scope and meaning, it is not to be 
deemed a case of variance, within the last two sections, 
but a failure of proof." 

Section669. — ^^ Any pleading may be at once amended 
by the party, of course, without costs, and without 

i2 
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prejudice to the proceedings already had, at any time 
before the period for answering it expires ; or, if it do 
not delay the trial, it can be so amended at any time 
within twenty days after service of the answer to such 
pleading. In such case a copy of the amended plead- 
ing must be served on the adverse party. After the 
decision of a demurrer, either at a general or special 
term, the court may, in its discretion, if it appear that 
the demurrer was interposed in good faith, allow the 
defendant to answer upon such terms as to trial by the 
court or referees, or as to costs^ or otherwise, as may be 
just." 

Section 670. — " The Court may, at any time, in fur- 
therance of justice, and on such terms as may be proper, 
amend any pleading or proceeding, by adding or 
striking out the name of any party, or by correcting a 
mistake in the name of a party, or a mistake in any 
other respect, or by inserting other allegations material 
to the case ; or, when the amendment does not change 
substantially the claim or defence, by conforming the 
pleading or proceeding to the facts proved. The court 
may likewise, in its discretion, allow an answer or reply 
to be made after the time limited by this act,( or by an 
order enlarging such time) and may also, at any time 
within one year after notice thereof, relieve a party 
from a judgment, order, or other proceeding, taken 
against him through his mistake, inadvertence, surprise, 
or excusable neglect ; and may supply an omission in 
any proceeding. And, whenever any proceeding, taken 
by a party, fails to conform in any respect to the provi- 
sions of this code, the court may permit an amendment 
of such proceeding, so as make it conformable thereto." 
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Section 671 — " When the plaintiff is ignorant of the 
name of a defendant, such defendant may he designated 
in any pleading or proceeding, hy any name ; and when 
his true name is discovered, the pleading or proceeding 
may be amended accordingly." 

Section 672. — " The court must, in every stage of an 
action, disregard any error or defect, in the pleadings 
or proceedings, which does not affect the substantial 
rights of the adverse party; and no judgment can be 
reversed or affected by reason of such error or defect." 

Section 673. — ** The plaintiff and defendant, respec- 
tively, may be allowed, on motion, to make a supple- 
mental complaint, answer, or reply, alleging facts 
material to the case, occurring after the former com- 
plaint, answer, or reply." 

Section 815 provides that, " If a counterclaim, estab- 
lished at the trial, exceeds the plaintiff's demand so 
established, judgment for the defendant must be given 
for the excess ; or, if it appear that the defendant is 
entitled to any other affirmative, relief, judgment must 
be given accordingly.*' 
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(B.) 

AMENDMENT OF PROCEDUEE IN THE COURTS 

AT WESTMINSTER. 

To the Editor of the Times.* 

Sib, 

Perhaps jastice has hardly been done to the 
Commissioners who have investigated and reported on 
this subject. The law founded on their report (15 & 16 
Victoria, c. 76) abolishing so many trifling and onerous 
preliminaries, has made the temple of justice accessible 
to all, and will be found highly beneficial to plaintiffs. [?] 
I must acknowledge that the most desirable abolition has 
not been effected, that of the technical forms of action ; 
but this is no fault of the Commissioners. 

Their report stated that much difference of profes- 
sional opinion existed on the expediency of this aboli- 
tion, and the reasons urged on both sides, concluding 
with their own concurrence with the abolitionists, after 
an able comparison of the opposing arguments. The 

* The Times, August 14, 1852. 
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bill, following this recommendation when originally 
introduced by Lord Truro, contained a short clause 
giving the technical forms their death blow, but the 
Lords' committee upstairs, to whom it was referred, 
thought proper to strike out that clause. 

Some months before, the challenge was thrown out, 
— ** Of what benefit are technical forms of action to 
judge or jury, to plaintiff or defendant, to any but 
those who profit by multiplication of fees and costs?'' 
No public answer is offered to this public question. It 
is only urged that '^ forms of action are as old as 
Westminster Hall," an assertion equally true of some 

which might as well be employed in defence of a poi- 
sonous nuisance steaming from some venerable sewer 
of mediaeval art and workmanship. 

In the meantime some persons may be curious to 
know what is meant by the expression *' technical forms 
of action." It would be no very easy task to explain this 
to the unitiated, but I will endeavour to do so by 
examples. The plaintiff must state his ground of com- 
plaint against the defendant; and with us this state- 
ment is called the ** declaration." Common sense 
appears to require no more than that the declaration 
should set forth the facts which entitle him to legal 
redress. Common sense would say, " A informs the 
Court that B bought and took A's goods and has not 
paid for them;" but the science of pleading insisted 
upon it, that A should state that B, having bpught and 
taken A's goods, in consideration thereof undertook 
and faithfully promised to pay for them, a/rvd has 
craftily a/nd subtly broken that promise. Here the 
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form of action b assumpsit, or action on the case on 
promise. 

The wisdom of the law reqnired the defendant, if 
he denied his liability, to deny, not that he bought or 
took the goods, but that he promised to pay for them ; 
and the record most commonly went to be tried by a 
jury on the issue whether or not the defendant made 
the promise in manner and form as the plaintiff in his 
declaration stated. Now, both parties perfectly well 
knew that no such promise was ever made, in point of 
fact, but the law implied a promise from the sale. If, 
then, the wisdom of the law had not interposed a neces- 
sity for averring a promise which was never made, the 
question would simply have been — was there a sale and 
delivery? 

If a plaintiff, with the same cause of action, had 
chosen to proceed in the form of an action of debt, it 
would have been in like manner insujBBicient to state 
the sale and delivery of the goods as creating a debt. 
He must have gone further, according to the practice 
of pleaders, which constitutes the science of pleading, 
and informed the Court that B, in consideration of 
the sale and delivery, had agreed to pay for the goods ; 
but the same science did not, as in the other case, 
require him to deny the agreement that was implied 
by law. Nor, on the other hand, did it permit him to 
deny the fact of a sale and delivery. The technical 
form in which his defence must be couched was nil 
debet, he owes nothing to A in manner and form, &c. 
Still, the only question on the trial was — was there a 
sale and delivery ? 

The non-professional reader, if he fully comprehends 
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this description, may at first be inclined to think that 
the wisdom of the law has done no more in these 
instances than introduce some trivial and unmeaning 
verbiage into legal proceedings, and that no great 
harm is done by enforcing rules thus needless and 
puerile. I answer, first, that all trifling and verbosity- 
is disgraceful to a system which professes to do justice ; 
that it exposes the operations of the Court to just 
ridicule, and harasses suitors by needless delay — always 
the fruitful parent of expense. If an estimate could 
be formed of the amount of nioney paid by suitors to 
their lawyers in consequence of superfluous prolixity 
during the last fifty years, we should probably find an 
aggregate equal to some of our most oppressive taxes. 
But, secondly, the Court required these forms to be 
rigidly adhered to. If a debt secured by a covenant 
is sued for as a debt, the pleader might contend, and 
some profoundly learned and acute court might 
adjudge, that the form of action is misconceived ; that 
it ought to have been an action of covenant, and not 
an action of debt; and that for that reason the 
unhappy creditor ought to be turned into a debtor, by 
paying the costs of the defaulter in whom he trusted. 
DeUrant regea, pledtmtur Achim. The lawyer blun- 
ders — the client must pay the penalty. The aggregate 
of money wasted under this head far exceeds all 
calculation, more especially as there is a subdivision of 
technicalities ; and the assv/mpsit, which is a branch 
of the action on the case, branches out again into a 
variety of species — assumpsit for money had and 
received to the plaintiff's use — assv/mpsit for money 
paid, laid out, and expended by the plaintiff for 
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defendant's use, &c. ; and any failure in the formal 
mode of asserting the claim may lead to the same 
result of metamorphosing, by the magic wand of law, 
the debtor and creditor into their respective opposites. 
In actions on tort the evil is much greater. The 
doubts and lengthy arguments in the case of " Scott 
and Shepherd," the special verdict, the judgment 
pronounced seriatim when the judge and 'commen- 
tator filackstone learnedly diflPered from his three 
brethren on the point whether the form of action 
ought to have been trespass vi et armis, or trespass 
on the case, has been the <yrux of all tyros in the study 
of the law from Easter term, 1773, down to the pre- 
sent time. The plaintiff had lost an eye, by the 
defendant's throwing a squib at other persons, who, 
in self-defence, cast it from them. The jury awarded 
him £100 damages, but the legal question was upon 
the form of action. The special verdict stating all 
the facts might have been carried by writ of error to 
a higher court, which might possibly have agreed with 
Blackstone, Justice, that trespass vi et armis was not 
the proper form, and so the blinded plaintiff would 
have taken nothing by his writ, but would have been 
liable to costs. Even if he had succeeded after much 
delay, it would be curious to inquire how much of the 
£100 ever found its way into the plaintiff's pocket, 
or whether, indeed, the balance was not ultimately 
found to be against the successful client in favour of 
his own attorney. 
, The same doctrine has been constantly mooted under 
various circumstances. I am aware, indeed, that the 
new rules of 1834 applied a partial remedy to 
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some of these monstrous evils [?]; but, as they are 
productive of no good whatever, and as ingenuity is 
ever on the watch to revive and multiply similar 
questions (which, indeed, partial reforms often engen- 
der), the Commissioners offered sound advice Vhen 
they recommended a total reformation ; and the new 
Parliament will do good service to the country by 
adopting their advice. The consequence will be, thiat 
every plaintiff will hereafter state in his declaration, 
in language* which the defendant can understand, the 
grievance which he is required to redress. If con- 
scious of liability, he will do well to *' agree with his 
adversary quickly." If he admit the truth of the facts 
stated, he may at once take the opinion of the Court 
whether those facts entitle the plaintiff to the redress 
sued for. If he deny them, he may put the plaintiff 
to his proofs. 

If such had been the course of pleading in use, the 
scandal of a late trial for what is technically styled 
" false imprisonment" might have been avoided. 

Yours, respectfully, 



THE END. 



